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PREFACE TO THE SEirjf)ND'EDITIOl« 

This is a revised edition of a boob iVa^ pribiisfied 
in 1898. 

In the year 1873 the Secretary of State for India sent to 
the Government of India the rough draft of a Bill to consoli- 
date the enactments relating to the Government of India. 
This draft formed the subject of correspondence between the 
India Office and the Government of India, and an amended 
draft, embodying several proposals for alteration of the law, 
was submitted to the India Office by the Government of 
India in the month of February, 1876. After that date the 
matter was allowed to drop. 

The case for consolidating the English statutes relating to 
India is exceptionally strong. The Government of India is 
a subordinate Government, having powers derived from and 
limited by Acts of Parliament. At every turn it runs the 
risk of discovering that it has unwittingly transgressed one 
of the limits imposed on the exercise of its authoiity. The 
enactments on which its authority rests range over a period 
of more than 120 years. Some of these arc expressed in 
language suitable to the time of Warren Hastings, but 
inapplicable to the India of to-day, and unintelligible except 
by those who aie conversant with the needs and cii-cuni- 
stances of the times in which they were passed. In some 
cases they have been duplicated or triplicated by subsequent 
enactments, which reproduce with slight modiheatious, but 
without express repeal, the provisions of earlier statutes ; 
and the combined effect of the series of enactments is only 
to be ascertained by a careful study and comparison of the 
several parts. A consolidating Act would repeal and super- 
sede more than forty separate statutes relating to India. 

In England the difficulty of threading the maze of adminis- 
trative statutes is mitigated by the continuity of administra- 
tive tradition. In India there is no similar continuity. 
The Law Member of Council, on whom the Governor-General 
is mainly dependent for advice as to the nature and extent 
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of his powers, brings with him from England either no 
knowledge or a scanty knowledge of Indian administration, 
and holds oifice only for a term of five years. The meiobers 
of the Civil Service who are posted at the head-quarters of 
the Central and Local Governments are engaged in climbing 
swiftly up the ladder of preferment, and rarely pause for 
many years on the same rung. Hence the risk of miscon- 
struing administrative law, or overlooking some important 
restriction on administrative powers, is exceptionally great. 

During various interv'als of leisure after my return from 
India in l886 1 revised and brought up to dale the consoli- 
dating draft of 1873, and endeavoured to make it an accurate 
reproduction of the existing statute law. The revised draft 
was submitted to the Secretary of State, but the conclusion 
arrived at, after communication with the Government of 
India, was adverse to the introduction of a consolidating 
measure into Parliament at that time. It was, however, 
suggested to me by the authorities at the India Oflice that 
the draft might, if 2»ublished as a digi'st of the existing law, 
bo useful both to those who are practically concerned in 
Indian administration, and to students of Indian adminis- 
trative law. It has accordingly been made the nucleus of 
the following 2)ages. 

^I’he first chapter contains such amount of historical intro- 
duction as a2)2)earod necessary for the pur2>ose of making 
the existing law intelligible. The sources from which 1 have 
drawn arc indicated in a note at the end of the chapter. 
There are many excf'llent summaries of British Indian 
history, and the history of particular periods has been treated 
with more or less fullness in the biographies of Indian states- 
men, such as those which have appeared in Sir William 
Hunter’s series. But a history of the rise and growth of the 
British Em2)ire in India, on a scale commensurate with the 
importance of the subject, still remains to bo written. Sir 
Allied LyalTs admirable and suggestive Jiise and Expansion 
oj the British Dominion in India appears to me to indicate, 
better than any book with which I am acquainted, the linos 
on which it might be written. 

The second chapter contains a short summary of the 
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existing system of administrative law in India. This has 
been carefully revised in the present edition, and brought up 
to date. 

The third chapter is a digest of the existing Parliamentary 
enactments relating to the government of India, with 
explanatory notes. This digest has been framed on the 
principles now usually adopted in the preparation of con- 
solidation Bills to be submitted to Parliament ; that is to 
say, it arranges in convenient order, and states in language 
appropriate to the present day, what is conceived to be the 
net effect of enactments scattered tlirough several Acts. 
When this process is applied to a large number of enactments 
belonging to different dates, it is always found that there are 
lacunae, to be filled, obscuril ies to be removed, inconsistencies 
to be harmonized, doubts to bo resolved. The Legislature 
can cut knots of this kind by declaring authoritatively how 
the law is to bo construed. The draftsman or the text- 
writer has no such power, lie can merely state, to the best 
of his ability, the conclusions at which ho has arrived, and 
supply materials for testing their accuracy. 

The fourth chapter, which deals ^ith the applicatiim of 
English law to the natives of India, is based on a paper read 
at a meeting of the Society of Comparative Legislation. It 
points to a field in which useful work may bo done by stuaents 
of comparative jurisprudence. 

In the fifth chapter 1 have tried to explain and illustrate 
the legal relations between the Government of British India 
and tlie Governments of the Native States by compai.ison 
with the extra-territorial powers exercised by British 
authorities in oilier parts of the world, ^uch as the countries 
where there is consular jurisdiction, and in particular the 
modern protectorates. The subject is interesting and 
impoitanl, but full of difficulty. The rules and usagi's wdiich 
govern the relation between States and peoples of different 
degrees and kinds of civilization are in a state of constant 
flux and rapid growth, and on many topics dealt with in this 
chapter it would ho unsafe to lay down general propositions 
without qualifying and guarding wmrds. There are quick- 
sands at every step. 
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GustaTus Adolphus. 


IxsiA. 

1623-4 (February). East India 
I Company anthorizod to grant 
their officers power of executing 
martial iaw. 

1628-58. Shah Jahan. 

1634. English permitted to trade 
throughout tho dominions of 
' the Mogul. 

1639. Madras bought by East India 
Company.— Fort St. George 
built. 


1642 9. Civil War in England. 
1643-1715. Louis XIV. 

1648. Peace of Westphalia. — End of 
Thirty Years’ War. 

1649. Commonwealth. 

1651. Navigation Act. 

1651-4. First war bet ween Englind 
and Holland. 

1652. Dutch East India ComiMiny 
c.)tabliHh a station at the Cape. 

1658. Oliver Cromwell, Protector. 
1055. Capture of .lamniea. 


1660. Clmiles It. 
Navigation Act renewed. 


I 


1664. New York taken from tho 
Dutch. 

1665-7. Second war between Eng- 
land and Holland. 

1687. Treaty of Breda. 


1672-4. Third war between Eng- 
land and Holland. 


1640. East Imlia Comjiany’a factory 
at Hiigli. 


1657. Cromwell’s charter to East 
indin Com|iany. 

1658. Madras maile independent of 
Bantam. 

1658-1707. Aiirangzeb. 

1661. English get Bomliay as part of 
dowry of Catherine of Bra. 
gaiiza. 

(April 3). Charles II grants char- 
ter to East India Comjiany. 

1664. Rivaji becomes Raja of MarJ- 
thns. 

Defence of Rurat against Rivaji. 

French East India Company 
(Colbert's) establislied. 

1668. Charles II gives Bombay to 
East India Company. 

1677. Charter granting Company 
powers of coinage. 

1679. Aurangzeb at war with the 
Bajputs. 

1880. Droth of Sivaji. 

1681. Bengal made a separate piesi- 
denoy. 
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1683. Death of Colbert. 


1685. .Tames IT. 

Revocation of Edict of Nantes. 


1688. Revolution in Eiiijland. 

1689. William HI. 

Peter the tlrcat becomes ('star of 
Russia. 

1689-97. War between Enifland .and 
France. 

1694. Bank of Englind incorjmrnled. 


1697. Treaty of Rjhttiek. 


1700. War between Sweden and 
Russia. 

1702. Anne. 

1702-13. War of Spanish .Sijecession. 

1707. Union of England and Scot- 
land. 

1713. Treaty of Utrecht. 

1714. OcorgeT. 

French oecapy Mauritius. 

1715. Rebellion in Scotland, 


lirpiA. 

I _ - - . 

I 1683. Rising at Bombay quelled. 

I Charter giving powers of martial 

' law and establishing Admiralty 

1 Courts. 

' 1686. Calcutta founded. 

. Charter of James IT to East Ind'a 
Company. 

I 1687. East India Company’s factory 

I moved from Sural to Bombay. 

' English driven from Hi'igli, but 

allowed to return. 

Charter establishing nnmiripnlity 
at Madras. 

1687-9. East India Com|Miny’s w-ar 
against Auranezeb. 

1891. ‘ New ■ or ‘ English ’ Com- 
I)any established. 

1693 (October 7). (leant of new 
ch.irter to old K.ist India Com- 
pany. (Sni>plementnl charters 
Novemlwr il, ifs)?, and Sej)- 
tember iS, i(s>4.) 

1696. East India Company build 
Fort William. 

1698. Charter modifying voting 
jKiHers and quaUlicitlions of 
K.ast India C<>m]inny. 

Act (<) A 10 William III, e. 44) 
authorising incorporation of 
‘ (leuer.al Socii'ty.’ 

(September 3). Charter incorpo- 
rating tlie General Society os 
a regul.jted company. 

(September n). Charter incor- 
I>orating the ‘ English ( 'cim pany.’ 

East India Company buy site of 
Calcutta (Aitehison’s Troaties, 
i. 2). 

1702. Indenture Tripartite amalga- 
mating the Old Company and 
the English Comjiany. 

1707. Death of Aurangzch. 

1708. Lord (lodolphin’s award as to 
terms of amalgamation. 

1709. Old Company’s ohartors snr- 

I rendered. — ^The two companies 

united as the United East India 
Company. 
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1716-74. Louis XV. 

171^-20. Law’s ‘ system.’ 

1720. South Sea Bubble. 

1721-42. Walpole, Trime Minister. 

1725. Death of I’ctcr the Great. 

1727. George II. 


1732. Colony of Georgia fuund(Hl. 

1740-4. Anson’s voyages. 

1740-8. Wars of tho Austrian Suc- 
eesaion. 

1740-86. Frederick II of I'rua.sia. 
1744. Pellmin, Prime .Minister. 
1745-6. Itebelliun in ScotUn<I. 

1748. 'fieaty of Aix-la-C'lmi)elio. 


1754. Duke of Ncu castle, Prime 
Minister. 


1766-01. The elder Pitt directs 
foreign policy of Buglund. 

1756- 63. Seven Years’ War. 


Ikdia. 


j 1719. Xcw French East India Com- 
' l>any. 

1722. Charles VI grants charter to 
Ostend Company. 

1725. Charter of Ostend Company 
withdrawn. 

1726. Municipal charters granted to 
Calcutta, Madras, and Bombay. 

Mayors’ courts established in each 
place. 

1728. Danish Company extin- 
guished. 

1731. iSwedish India Company 
formed. 

1739. Invasion of India by Nadir 
SU.ih. 

1742. .Vliverdi Khan, Xawab of 
Bengal. 

1746. Labourdonnais takes Madras. 

1748. Kng)isl> besiege Pondicherry. 

Madras restored to JCiu;lish I'y 
Tieaty of Aix-la-t’hapelle. 

1749-54. War of Succession in tlie 
farn.itie. 

1760-4. War bet a ecu French and 
Englo-h Compames. 

1751. Clive seizes Arcot 

1762. J'’renehsurrendcrTrieIiinoi)oIy. 

1753. New eharteis granted to Presi- 
dency towns. 

1754. French recall Dujtleix. 

Treaty of [leaee signed at Poudi- 

eherry. 

Mutiny Act (jy lleo. 11, c. 9) 
passed for Indian forces. 

1756. Muruj-ud-dould becomes Na- 
wab of Bengal and (June) takes 
Calcutta. ( Black Hole MiUisacrc. ) 

Kupturu between Franco and 
England. 

1767 (January). Clive reeovets Cal- 
cutta. 

(Juno S3). Battle of Plassey. 

1758. Lally’s exi>cdition reaches 
India. — Lully besieges Madras. 

Maratha invasion of Punjab. 
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Genxbal Histoby. 


1759- Wolfe takes Quebec. I 

1760. George HI. j 


1762. Bute, Prime Minister. 

Catherine, Empress of Bussia. 
1768. Peace of Paris. — End of Seven 
Years’ War. 

George Grenville, Prime Minister. 


1765. Stamp Act passed. 

(July). Kockingham, Prime Minis- 
ter. — Stamp Act reiiealed. 

1766 (duly). Duke of Grafton, Prime 
Minister. 


1766-71. Captain Cook circumnavi- 
gated the world. 


1770. Lord North, Prime Minister. 
— Disturbance at Boston. 


India. 


1769. Laliy raises siege of Madras. 
— Defeat of Dutch in Bengal. 

1760. Coote defeats Lally at Wande- 
wasb. 

Clive returns to England. 

1760-5. Period of misrule in Ben- 
gal. 

1761. Coote takes Pondicherry. — 
Faii of the French i>ower in 
Deccan. 

Ahmed Shah defeats MarHtb.lB at 
Battle of Paniput. 

1763. Pondicherry restored to 
France (Peace of Paris). 

Massacre of English prisoners at 
Patna. 

1764 (October 23 ). Battle of 
Baxar. 

1765. Clive returns to India, accepts 
Diwani of Btngai for the Com- 
pany, makes treaties of alliance 
with Oudh and the Mogul em- 
peror. 

1766. Grant of Northern Sarkars to 
Company. 

(November). Parliamentary in- 
quiry into affairs of Comimnj'. 

1767-9. First war of English with 
Hyder Ali. 

1767. Clive finally leaves India. 

Acts of Pailiamcnt reiating to 

East India Company (7 Geo. HI, 
cc. 48 , 49 , 56 , 57 ). Power to 
declare dividend restrained. 
Company to pay £ 400,000 annu- 
aiiy into Exchequer. 

1768. Kestraint on dividend con- 
tinued (8 Geo. Ill, c. II). 

The Nisam cedes the Carnatic. 

1769. New arrangement for five 
years between Government and 
Company. Payment of annuity 
of £ 400,000 continued (9 Geo. 
Ill, c. 24 ). 

1770. Famine in Bengal. 

1771 (August 28 ). Company resolve 
to ‘ stand forth as Diwan ’ of 
Bengal. 
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1773. Tho people of Boston board 
the Knglish ships and throw 
tho toa ovorboord. 

1774. Congress meets at Philadel- 
phia and denies right of Parlia- 
ment to tax eolonios. — Acces- 
sion of Louis XVI. 

1775. George Washington ap[iointed 
Commander-in-Chic! of Ameri- 
can Forces. 

1776-83. War of American Inde- 
pendence. 

1776 (July 4 ). Declaration of Inde- 
pendence by United States. 

1778. Death of Karl of Chatham. 

War with France m Euroi)e. 

France recognizes indejK'ndcnce 
of United States. 


1781. England at war with S|>ain, 
Franrc, Holland, and Ameiican 
colonies. 

Cornwallis surrenders at York- 
town. 


1782. Lord North lesigns. — Lord 
Rockingham and then Lord 
Shelburne, Prime Ministers. 

Grattan’s Declaration of Right 
accepted by Irish Parliament. 

1783 (April 2 ). Coalition ministry 
under Duke of Portland os 
Prime Minister. 


India. 


1772. Warren Hastings, Governor 
of BengaL — Draws up plan of 
government. 

Dirootors of East India Company 
declare a deficit, and appeal to 
Lord North for help. 

(November). Secret Parliamen- 
tary inquiry into affairs of 
Company. 

1773. Regulating Act passed (13 
Geo. Ill, 0 . 63 ). 

Motion condemning Clive rejected. 

‘ 1774. Warren Hastings becomes 
first Governor-General of India. 

Uohilla War. 

Death of CLve. 

1775. Benares and Ghazi]>ur ceded 
to Comjiany. 

Government of Bombay occupy 
Salsettc and Bassein. 

1776. Trial and execution of Nun- 
comar. 

Marltha War. 

1778. English seize French settle- 
ments in India. 

1779. Mariith.i 8 reiad English ad- 
vance on Poona. 

League of Mysore. Marathiis and 
Nizam against English. 

1780. Hyder Ah ravages Carnatic. 

1781. Benares insurrection. — ^Defeat 
of Hyder Ali at Porto Novo. — 
Treaty of Peace with Marathi. 

Parliamentary inquiries into ad- 
ministration of justice in Ben- 
gal and into causes of Carnatic 
War. — ^Act passed to amend the 
Regulating Act (21 Geo. Ill, 
c. 70 ). 

1782. Death of Hyder Ali. 

Naval battles between French and 
English in Bay of Bengal. 

1788. Pondicherry and other French 
settlements restored to Franco 
by Treaty of Versailles. 
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Genbral Histoby. 

1783 (January). Treaty of Voraaillos. 
— Peace signed botweenEngland 
and United States. 

1788 (December 23>’1801. William 
Pitt, Prime Minister. 

1783. General peace in Europe. 


1786. Burke moves impeachment of 
Warren Hastings. 


1788-65. Trial of Warren Hastings. 

1789. Beginning of French Revolu- 
tion. 


1793. Execution of Louis X^'r. 

War between England and France 
declared February it. 


1795. Oape of Good Hojje captured 
from Dutch. 

1797. Battle of Gape St. Vincent. — 
Mutiny at the Here. 

1798. Irish Rebellion. 

French expedition to Egypt. — 
(August I ) Battle of the Nile. 

1799. Buonaparte, First Consul. 

1800. Union of Great Britain and 
Ireland. 

Battles of Marengo and Uohen- 
lindeu. 

Malta taken from h'rench. 

1801. Addington, Prime Minister. 


India. 

1783-4. Fox’s India Bill introduced 
and rejected. 

1784. Treaty of peace with Ti)))m, 
Sultan of Mysore. — General 
peace in India. 

Pitt’s Act establishing Board of 
Control (24 Gco.lII,sess.2,c.25). 

1785. Warren Hastings leaves India. 

Mahdajeo Sindia (Maratbii) occu- 

pioB Delhi. 

1786. Act passed to enlarge powers 
of Governor-General (26 Geo. 
HI, c. 16). 

1786-93. Lord Cornwallis, Gover- 
nor-General. 

1787. Tippu sends embaBsies to 
Paris and Constantinople. 

1789- 90. Tijipu attacks Travancore. 

1790- 2. War with 'J’ippu. 

1791. Bangalore taken. 

1792. Tippu signs treaty of peace 
ceding territory. 

1793. English take Pondicherry, 

Permanent settlement of Bengal. 

Cornwallis leaves India. 

Act renewing Coiiijjany's charter 
(33 Geo. Ill, c. 52). 

1793-8. Sir J. Shore (Lord Teign- 
mouth), (iovemor-Goneral. 

1795. The Manitlius defeat tho 
Niziiiu. 

1796. Ceylon taken from Dutch. 

1797. Shah Zeinan invades Punjab. 

1798-1805. Marejuis Wellesley, 
Go vernor-Generu] . 

1799. tlapture of Seringapatara. 
Death of Tippu. Partition of 
Mysore. 

1800. Subsidiary treaty with Niziim. 


I 1801. Incorporation of Carnatic. 
I Oudh cedes territory by subsi- 

I diary treaty. 
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India. 


1802. Treaty of Amiens. Cape | 
restored to Dutch. ^ 

1803 (May). War deokred between , 
Engkiid and France. 


1804. nit’s second ministry. 

Napoleon, Kmperor. 

1805 (October 21). Battle of Tra- 
falgar. — Ca])itulution of Ulm. ' 

( Deccjuber 2 ). Battle of Austerlitz. 

1806 (.January 23). Death of Wil- 
liam I’itt. — ^Ministry of * All 
the Talents.’ — Lord Grenville, 
Brime Minister. 

Berlin Di’en'es issued, and Orders 
in Council issued in reply. 

1807. Duke of J’orllaiui, I’rime 
Minister. 

1808-14. I’eninsular \i'<ir. 

1809. Waleheren expedition. — Bat- 
tle of Wagram. 

I’cietnal, Prime Minister. 

Knglish oeeu])y the Cape. 

1810. Mauritius taken froiu Kreneh. 

1812. Napoleon invade.s Russia. 

War between iingluiid and Cuited 
Btalos. 

(.lune). Lord Liverpool. Prime 
Mini. ter (till it<27). 

(July). Buttle of (Salamanca. 

1813 (June). Battle of i'ittoriu. 

(October Ks-iy). Jiattle ol Leip- 
zig. 

1814. First Peace of Paris. — 
Na ])oluon abdicates. t'« [le ceded 
to J'lngknd. 

1815 (February). Napoleon rvturns 
from Klba. 

(.Tune rS). Battle of Waterloo. 

(November). Second Peace of 
Paris. 

1820, George IV, Congress at Iiop- 
pau, afterwards at Laybacb. 


1802. Treaty of Bassein and re- 
storation of Feshwa. 

1803. League of Sindia and Nagpur 
Raja (Maruthiis). 

Marathii War (Battles of Assaye, 
Argauni, Laswaree). 

1804. Giiekwar of Baroda submits 
to subsidiary system. 

1805 (July to October). Lord Corn- 
wallis again Governor-General. 
— Succeeded by Sir George 
Barlow (till tSoy). 

1806. Mutiny of Sepoys at Vellore. 


1807. War with Travancore. 
1807-13. Lord Minlo, Governor- 
General. 

1809. Travancore subdued. 


1813. Charter Act of 1813 (55 
Geo. Ill, c. 155). 

East India Company loses mono- 
jioly of Indian trade. 

1813- 23. Lord Hastings, Govuruor- 
Oeneral. 

1814- 15. Gurkha War. 

J 1815. Kumaon ceiled. 

1817. Piudiiris conquered. 

1817-18. Third Marathd War, end- 
\ ing in annexation of Poona and 

I reduction of Hulkar and Raj pu- 

I tana. 

I 1819. Wazir of Oudh assumes title 
I of King. ' 
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GXNEBAI. EISTOUY. 


1821 (May). Death of Napoleon 
Buoiutporte. Congress of Ve- 
rona. 

1822 (March 27 ). Canning ap- 
pointed Governor-General of 
India but made Foreign Secre- 
tary instead (September). 

1825. Commercial jianio in England. 

1827 (April 24 ). Canning, I’rbnc 
Minister ; dies August 8 . 

(September 5 ). Lord Goderich, 
Prime Minister. 

(OctolKT 20 ). Battle of Nava- 
rino. 

1828 (January 25 I. Duke of Wel- 
lington, i'rimo Minister. 

1830 (Juno 2 (j). William IV. 

(November 22 ). Lord Grey, Prime 
Minister. 

1832 (June). Refonu Bill passed. 


1834 (July 17 ). Lord Melbourne, 
Prime Minister ; dismissed 
November ij. 

(December 26 ). Sir Robert Peel, 
Prime Minister. 

1835 (April 8 ). Sir Robert Peel 
resigns. 

(Aj)ril 18 ). Loid Melbourne, | 
Prime Minister. 


1837. Queen Victoria. | 

1839-42. War between England and 
China. ' 


India. 


1823-8. Lord Amherst, Governor- 
General. 

1824. War with Burma. Rangoon 
taken. 

1826. Storming of BLurtimr. An- 
nexation of Assam. 


1828-35. Lord William Bentinok, 
Governor-General. 

1830. Mysore becomes a protected 
State. 

1833. Charter Act ( 3*4 Will. IV, 
c. 85 ) terminates trading func- 
tions of East India Cumi>any 
and defines legislative powers 
of Governor-General in Council. 

Macaulay ap|>umtud legislative 
member of Governor-General’s 
Council. 

1834. Annexation of Coorg. 


1835. Loid Heytesbury appointed 
Governor-General by Sir R. 
Peel, but appointment cancelled 
by Whigs. 

1838-42. Lord Auckland, Governor- 
General. 

1836. Lieutenant-Governorship of 
North-Western Provinces con- 
stituted. 

1838. First Afghan War. 

1839. Capture of Ghazni and Kan- 
dahar. 

Death of Ban jit Singh. 

1840. Surrender of Dost Moham- 
mad. 


I 
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Gskkeal Histo&y. 


1841 (September 6 ). Sir R. Pcc], 
Prime Minister. 


1846. Re|)cal of ('urn Laws. 

(.lune.) Sir R. Peel resigns. 

(•Inly 0.) Lord John Russell, 
Prime Minister. 

1848. Chartist riots. — Revolution 
in France. 


1852. Louis Najioleon, Emperor. 
(February 27 ). Lord Derby. 
I’riine Minister. 

(Deeeiiiber 28 ). Lord Aberdeen, 
Prime Minister. 


1854-5. Crimean War. 

1855 (Februai'y 10 ). Lord Paliner- 
ston. Prime Minister. 

1856. Treaty of Paris. 


India. 

1841. Insurrection at Cabul and 
disastrous retreat of British 
trooi)S. 

1842-4. Lord Ellcnborough, Gover- 
nor-General. 

1842. Pollock recaptures and evacu- 
ates Cabul. 

1843. Annexation of Sind (Battle of 
Meeance). — Capture of Gwalior. 

1844- 8. Lord Hardingc, Governor- 
General. 

1845. Danish possessions bought. 

1845- 6. Sikh War. Battles of 
Miidki and Ferozeshah ( 1845 ). 

1846. Battles of Aliwal and Sobraon. 
— ^Treaty of Lahore. 

1848-56. Lord Dalhousie, Governor- 
General. 

1848. Satiira annexed. — Second Sikh 
War. Battles of Chillianwalluh 
andGoojerat. — Punjabannexed. 

1850. Bombay Railway commenced. 

1852. Second Burmese War. — Pegu 
annexed. 

1853. Last Charter Act (10 & 17 
Viet. c. Q 5 ) passed ; remodels 
constitution of Legislative 
Council. 

Jhiinsi. the Berars, and Nagpur 
annexed. — Telegraphs com- 
menced. 

1854. Bengal constituted a Lieu- 
tenant-Governorship. 

1856. Oudh annexed. 

I 1856-62. Lord Canning, Oovernor- 
, General. 

1857-8. Indian Mutiny. — Out- 

breaks at Meerut and Delhi 
(June). Delhi taken (Septem- 
Imr). First relief of Lucknow 
[ by Havelock and Outram (Sep- 

tember). Final relief of Luck- 
now by Sir Colin Campbell 
^ (November). 
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General History. 


1858 (February 25). Lord Ucrby, 
Prime Itlinister. 


1859. Italian War. — Battles of 
Magenta and Solfcrino. 

(.Tune 18). Lord I’ulmerstoii, 
Prime Minister. 


1865 (Xoveinber 6). Lord Bussell 
becomes Prime Minister on , 
death of Lord Palmerston. 

1866. War between Prussia and 
Austria. — Battle of Kuniggiiitz 
or iSadowa. 

(July 0). Lord Derby, Prime 
Minister. 

1868 (February 27). B. Disraeli, 

Prime Minister. , 

Abyssinian expedition. 

(December 9). W. E. Gladstone, j 
Prime Minister. I 

1869 (November). Suez Ganal 

opened. 1 

1870. Franco-German War. — ^Rovo- ' 

lotion in France. . 

1871. King William of Frus.sia 1 
becomes German Emperor. 

1874 (February 21). B. Dlsi-acli, ! 
Prime Minister. | 

I 

I 


India. 


1858. Government of India Act, 
1858 (21 Ss 22 Viet. e. 106), 
places British India under direct 
government of ('rown. — Lord 
Canning, Viceroy. 

(November i ). Queen's Amnesty 
Xh-oelamation published in 
India. 

1859. Punjab constituted a Licu- 
tenant-Oovernoraliip under Sir 
John l.aiwrenec. 

Indian Code of Civil Procedure 
jiasscd. 

1860. Indian i'eiial Code passed. 

1862. Indian Civil Service Act, iSCx 

(24 & 25 Viet. c. 54), Indian 
Councils Act, 186I (24 & 25 
Viet. c. 07), and Indian High 
Courts Act, 1801 (24 & 25 I’ict 
c. 104). passed by Parliament. 
— Code of Criminal Procedure 
passed in India. 

1862 3. Lord Elgin, Viceroy. 

1864-9. Lord Lawrence, Viceroy. 

1864. Bhutan Dwiirs anne.ved. 

1865. Indian iSuecessiou Act ]i<issed. 

1866. Famine in Orissa. 


1867 (Keptember). Straits Settle- 
ments separated from India. 
1868. Slier All, Amir of Afghanis- 
tan. 


1889-72. Lord Mayo, Viceroy. 

1869. Legislativu Dt'jjartment of 
Government of India cstab* 
lished. 

1872. Indian Contract Act and 
FJvideiicc Act }>asHed. 

1872-6. Lonl Northbrook, Vice- 
roy. 

1876-80. Lord Lytton, Viceroy. 

1876-8. Famine in India. 
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1877. Russo-TurkiBh War. 


1878. Treaties of Ran Rtefano 
(March) and Berlin (July). 


1880 (April 25 ). W. K. ( iladstonc. 
Prime Minister. 

1882. Indian troops used in the 
Bjiyptian War. 


1885 (.Tune 21 ). Lord SiilWairy, 
J’rime .Minister. 

1886 (Kehruary ( 1 ), W. E. (ilad- 
stone, Prime Minister. 

(August 3 ). Loi'd Salisluiry, 
Prime Minister, 

1887. .Jubilee of ()ueen Victoria's 
reign. 


1892 (August I ft), tv. E. Gladstone, 
J’riino Minister. 


1894 (March 3 ). Lord Bosehery, 
Prime Minister. 


1895 (July 2 ). Jjord Salisbury, 
Prime Minister. 


Inpia. 


1877 (.January i). Queen pro- 
claimed Empress of India at 
Delhi. 

1878. Invasion of Afghanistan. 

1879 (.July). Treaty of Gandamak. 

(.September). Cavagnari killed 

at Cabul. — English invade Af- 
ghanistan. 

1889-4. Lord Hipon, Viceroy. 

1880 (July). Abdurrahman recog- 
nized as Amir of Afghanistan. 
— ^Battle of Maiwand. General 
Roberts’ march from Cabul to 
Kandahar. 

1884. Ronnd.iry Commission ap- 
jminted to settle North-West 
front icr. 

1884-8. Lord Diifferin. Viceroy. 

1885. Third Burmese War. 

1886 (■I.inuary i). Up))cr Burma 
annexed. 

(November 21 ). Legislative Coun- 
cil established for North-Wes- 
tern Provinces. 

1888-93. Jjord Lans doa ne, Viceroy. 

1889. Militarj- expeditions sent 
against iiill tribes. 

1890. Chin and Tmshai e.xpeditions. 
— Rising in Manijrar. 

1891. Massacre in Manipur. 

1892. Constitution and procedure of 
Indian Legi-sUtivo Councils al- 
tered bj- Indian Councils Act, 
1892 ( 5 ; & 50 Viet. c. 14 ). 

1893. Reparate armies of Madras 
and Itombny abolished by Ma- 
dras and Bombay Armies Act 
1 .S 03 (56 & 57 Viet. c. 62 ). 

(Ju 7 ie 26 ). Indkn Mint closed. 

1894 (January 27 ). Jjord Elgin, 
Viceroy. 

(December 27 ). Import duty 
im]>osed on cotton. 

1895. Chitral K.xpcdition. 

1896. Appearance of plague in 
Bombay. 
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Qiinsiui:. Histost. 


1897 (June). Jubilee cclobiations 
in England. 


1899 (October i\). Boer Wm com- 
menced ; ended May 31, 1902. 

1901 (January 22). Death of Queen 
Victoria. 

(January 24). Proclamation of 
King Edward VII. 


1902 (August 9). Coronatioiu 
(January 30). Anglo-Japanesc 
Treaty signed. 

(July). Mr. Balfour, Prime Minis- 
ter. 


1901 (FebruaiyS). Russo-Japanese 
War commenced : ended Sep- 
tember 5, 1905 ; Peace Treaty , 
signed at Portsmouth, U.8.A, 
Anglo-French Agreement signed. 

1905 (August 12). Anglo-Japancse I 
Treaty signed. 

(December 5). Sir Henry Camp- 1 
bell-Bannerman, Prime Minis- , 
ter. , 
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‘ 1896-7. Famine in India. 

I 1897 (April 9). Legislative Council 
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I constituted a laeutenant-Oover- 

I norship, with a Legislative 

I Council. 

(Juno 12). Earthquake in Bengal. 
War on North-Western frontier. 
1898. Appearance of plague at Cal- 
cutta and in Madras. Famine 
, Commission. 

' 1899 (January 6). Lord Curzon, 

I Viceroy. 

1899-1900. Recurrence of famine 
' in India. 

1901 (October). Death of Amir 
I Abdurrahman of Afghanistan. 

Punitive operations against Mah- 
sud Waziris. 

(November). Constitution of tho 
North-West Frontier Province 
under a Chief Commissioner. 
1902. ‘ North-Westom Provinces 
and Oudh ’ renamed ‘ United 
Provinces of Agra and Oudh 

1902- 3. Indian Police Commission. 
1903 (January). Delhi Durbar. 

(October). Incorporation of Berar 
with tho Central Provinces. 

1903- 4. Mission to Tibet. 

1904. Indian Universities Act. 

1904- 6. Mission to Cabul. 


1905 (March). Constitution of Rail- 
way Board in India. 

(April 4). Earthquake in Punjab. 
Reorganization of Military De- 
partment of the Government of 
India: oreation of Army and 
Military Supply Departments. 
Eastern Bengal and Assam con- 
stituted a separate administra- 
tion under a Lieutenant-Gover- 
nor with a Legislative CounoiL 
(November 18). Lord Minto, 
Viceroy. 
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1906 (Januoiy 8 ). Farliamrnt dis- 
Bolved. 

1907 (April is). Colonial Confer- 
ence at the Colonial Office. 
(First meeting.) 

(August 31 ). Anglo • Russian 
Agreement signed. 


1908 (April 4 ). Arbitration Treaty 
between Great Britain and the 
United States signed at Wash- 
ington. 

(April 5 ). Sir Homy CJampbell- 
Bannorman (Premier) resigned 
(died April 22 ). ^ 

Mr. Asquith, Prime Minister. 

1909 (April 29 ). Mr. Lloyd George 
introduced Budget (November 
2 ). Passed by the Commons 
(November 30 ). Rejected by 
the Lords and conflict between 
the two Houses commenced. 

(September 20 ). South Africa 
Union Bill received Royal 
Assent. 

1910. (January 10 ). Parliament 
dissolved. (April 29 ), Budget 
of 1909 reintroduced and 
passed. 

(May 6 ). Death of King Edward 
VII. Proclamation of King 
George V. 

(June 17 -NoTember). Confer- 
ence between the leaders of 
the Liberal and Unionist 
PartieB held, but failed in its | 
object. I 

(Oetober 3 ). Portuguese Rovolu- j 
tion. 

(November 28 ). Parliament dis- 
solved. I 


India. 

1006-6. Visit of the Prince and 
Princess of Wales to India. 

1906. Convention between Great 
Britain and China regarding 
Tibet. 

1907. Agreement with the Chinese 
Government for the gradual 
extinction of the export of 
Indian opium to China. 

1 1907-8. Famine in the United Fro- 
j vinees. 

I 1907-9. Royal Commission on De- 
centralization in India. 

1908. Punitive operations against 
the Zakka Khol Afridis and 
Mohmands. 

(November 2 ). Proclamation of 
the King -Emperor to the 
Princes and Peoples of India 
on the fiftieth anniversary of 
the transfer of the government 
of India to the Crown. 

1909 (April). Military Supply De- 
partment of the (lovernment of 
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Indian Councils Act passed : 
leginlativo couneils greatlj en- 
larged and their functions 
extended ; system of direet 
election of members introduced, 
and non-official majorities estab- 
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1910. Indian Press Act. 

(November). Education Depart- 
ment of the Government of 
India constituted. 

(November). Constitution of an 
Executive Council to assist the 
Lieutenant-Governor of Bengal. 

(November 23 ). Lord Hardinge, 
Viceroy. 
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1911 (June 22). Geoige V crowned. I 
(July 13). Anglo^Japaneso Alii- j 
anco renewed for 10 years. I 
(August 14). House of Commons | 
agreed to the Vote for the pay- | 
mont of Members. 1 

(August 18). Parliament Act re- ^ 
ceived Royal Assent. 1 

(September 4). Recognition of | 
the Portuguese Republic. 

1918 (April 3). Royal Commission 
appointed to inquire into the 
trade of the Empire. 

(July 29). Death of the Emj)oror 
of Japan. 

(October 8). First Balkan War 
(Bulgaria, Sorv'ia , Greece, and 
Mentonegro against Turkey) 
commenced. 


1913 (January 16). Government 
of Ireland Bill passed in Com- 
mons, (January 30) rejected 
by Lords. 

(March 7), Parliament prorogued. 

(March 10). Parliament met again. I 

(.Juno 30). Second Balkan War. 1 
Bulgaria against Sorvia and 
Greece. 1 

(July 8). Government of Ireland I 
Bill again passed by Commons | 
and (July 22) rejected by ' 
Lords. 

(July 10). Rumania declares war 
against Bulgaria. 


IimiA. 


1911 (April i). Constitution of the 
State of Benaros. 

1911 - 18 . Visit of the King-Emperor 
and Queen-Empress to India. 
(Durbar at Delhi, December 12, 
1911). 

Punitive expeditions against the 
Abors. 


1912 (April i). Redistribution of 
territory in Bengal : new pro- 
vince of Bengal constituted a 
Presidency Government under 
a Governor, Bihar and Orissa 
a Lieutenant -Governorship, and 
Assam a Chief-Commissioner- 
ship. 

(August I). Executive Council 
established in Bihar and Orissa. 

Transfer of the scat of the 
Government of India from 
Calcutta to Delhi. 

(October l). Constitution of the 
Province of Delhi, under a 
Chief Commissioner. 

(November). Legislative Council 
established in Assam. 

Royal Commission on the Public 
Services in India appointed. 

^ (December 23). Attempt to assas- 
sinate the V’ieeroy during the 
State entry into Delhi. 

1913 . Sale of opium fur export to 
China discontinued. 

(April). Royal Commission on 
Indian Finance and Currency 
appointed. 

(November). Legislative Council 
estoblished in the Central Pro- 
vinces. 
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Gknisbal Uistory. i India. 

(July 15). OuTemnient of Iirland 
Bill again tejected by Lorda. 

(Aug. 6). Treaty of Peace be- 
tween Balkan Powers and 
Turkey signed at Bucharest. 

(September 28). Treaty of Peace 
between Bulgaria and Turkey 
signed at Constantinople. 

1914 (May 26). Government of 1914 . Bespatcli of Indian troops 
Ireland Bill passed third time to join the British Expeditiou- 

in Commons. “T Forces, the cost being 

(Juno 28). Assassination of Grand borne by Indian revenues in 

Duke Ferdinand. aocordance with Besolutious 

(July 21-24). Confcrcuco at passed by the Governor-Gen- 

Buokiiigliam Palaoo on Govern- oral’s Council (Sept. 8) and both 

inent of Ireland Bill. Houses of Parliament (Sept. 16 

(July 23). Ultimatum presented *tnd Nov. 26). 

by Austria-Hungary to Servia. 

(July 28). Austria-Hungary de- 
clares war on Servia. 

(Aug. i). Germany declares war 
on Russia. 

(Aug. 3). Germany declares war 
on France. 

(Aug. 4). Great Britain declai-es 
war on Germany. 

(Aug. 10). Franco declares war 
on Austria-Hungary. 

(Aug. 12). Great Britain declare!, 
war on Austria-Hungsiy. 

(Sept. 18). Government of Ii eland 
Act luid Established Chuich 
( W ales ) Act passed under Parlia- 
ment Act. Parliameiitprocogued. 

(Nov. 5). Groat Britain declares 
war on Turkey. 

(Dec. 18). Egypt declaied as 
British Protectorate. 

GOVERNORS-GENERAL OF FORT WILLIAM IN 
BENGAL.^ 

1774 . Warren Hastings (Governor 1793 . Sir John Shore (Lord Teign- 
of Bengal from 1772). mouth). 

1785 . Sir J. Maopherson (temporary, 1798 . Sir Alured Clarke (temporary, 
February i, 1785, to September March 6 to May 18, 1798), 

12, 1786). 1798 . Earl of Mornington (Marquis 

1780 . Lord Cornwallis. 1 Wellesley). 

* For more minute particulars as to dates see the India List, 
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1805- Lord Cornwallis (took office 
July 30, died October s). 

1805. Sir George Barlow (tempor- 
ary, October 10, 1805, to July 
31, 1807). 

1807. Lord Minto. 

1813. Lord Moira (Marquis of 
Hastings). 


1823. John Adam (temporary, 
January 9 to August i, 1823). 
I 1823. Lord Amherst. 

I 1828. W. B. Bayley (temporary, 
March 13 to July 4, 1828). 

1828. Lord William Bentinok. 
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1834. Ijord William Bentmck. 

1835. Sir Charles Metcalfe (toui- 
porary, March 20, 1835, to 
March 4, 1836). 

1836. Lord Auckland. 


1842. Lord Ellcnborough. 

1844. Sir Henry (Lord) Hardingc. 
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1856. Lord Canning. 
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1858. Lord Canning (continued ns 
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1862. Lord Elgin. 

1864. Sir John (Lord) Lawrence. 

1869. Lord Mayo. 

1872. Lord Northbrook. 

1876. Lord Lytton. 

PRESIDENTS OF THE 

1784. Lord Sjdney. 

1790. W. W. Grenville (afterwards 
Lord Grenville). 

1793. Henry Dundas (afterwards 
Viscount Melville). 

1801. Lord Lewisham (afterwards 
Dartmouth). 

1802. Lord Castleroagh. 
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1806 (July 26). Thomas Grenville. 
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Viscount Melville). 
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1812. Earl of Buckinghamshire. 
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borough. 
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1905. Lord Minto. 
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BOARD OF CONTROL. 

1830. Charles Grant (afterwards 
Lord Glcnelg). 

1834. Lord Ellcnborough. 

1835. Sir John Cam Hobhouso. 

1841 (Se}>tember). Lord Ellen- 

borough. 

1841 (October). Lord Fitzgerald 
and Vosci. 

1848. Lord Kipon. 

1846. Sir John Cam Hobhousc. 

1852 (February 6). Fox Maulo 
(afterwards Lord Fanmure and 
Earl of Dalhousic). 
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Herrios. 

1852 (December 30). Sir Charles 
Wood (afterwards Viscount 
Halifax). 

1855. Robert Vernon Smith (after- 
wards Lord L3rvedon). 

1858 (March 6). Lord EUenhorough. 

1858 (Juno). Lord Stanley (after* 
wards Earl of Derby). 
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P<ige 142, note 2 should read : 

Under the Indian Councils Act, 1909, there is power tf) 
constitute executive councils for lieutcnant-goveniors. The 
Lieutenant-Governor of Bihar and Orissa has an Executive 
Council, established in 1912. An Executive Council for the 
United Provinces has been promised. 
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A DIGEST OF THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 


CHAPTER I 

HISTORICAL INTBODTrOTION 

British authority in India may be traced, historically, to Twofold 
a twofold source. It is derived partly from the British 
Crown and Parliament, partly from the Great Mogul and 
other native rulers of India. 

In England, the powers and privileges granted by royal 
charter to the East India Company were confirmed, supple- 
mented, regulated, and curtailed by successive Acts of Par- 
liament, and were finally transferred to the Crown. 

In India, concessions granted by, or wrested from, native 
rulers gradually established the Company and the Crown as 
territorial sovereigns, in rivalry with other country powers ; 
and finally left the British Crown exercising undivided sove- 
reignty throughout British India, and paramount authority 
over the subordinate native States. 

It is with the development of this power in England that 
we are at present concerned. The history of that develop- 
ment may be roughly divided into three periods. , 

During the first, or trading, period, which begins with the Thiv« 
charter of Elizabeth in 1600, the East India Company are 
primarily traders. They enjoy important mercantile privi- 
leges, and for the purposes of their trade hold sundry factories, develop- 
mostly on or near the coast, but they have not yet assumed 
the responsibilities of territorial sovereignty. The cession of 
Burdwan, Midnapur, and Chittagong in 1760 makes them 
masters of a large tract of territory, but the first period may 
i«n B 
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perhaps be most fitly terminated by the grant of the dimni 
in 1765, when the Company become practically sovereigns of 
Bengal, Bihar, and Orissa. 

During the second period, from 1763 to 1858, the Company 
are territorial sovereigns, sharing their sovereignty in dimin- 
ishing proportions with the Crown, and gradually losing their 
mercantile privileges and functions. This period may, with 
reference to its greater portion, be described as the period of 
double government, using the phrase in the sense in which it 
was commonly applied to the system abolished by the Act of 
1858. The first direct interference of Parliament with the 
government of India is in 1773, and the Board of Control is 
established in 1784. 

The third and last period, the period of government by the 
Crown, begins with 1858, when, as an immediate consequence 
of the Mutiny of 1857, the remaining powers of the East India 
Company are transferred to the Crown. 

In each of these periods a few dates may be selected as 
convenient landmarks. 

The first period is the period of charters. The charter of 
1600 was continued and supplemented by other charters, of 
which the most important W'ere James I’m charter of i6oq. 
Charles IPs charter of 1661, James II’s charter of 1686, and 
William Ill’s charters of 1693 and 1698. 

The rivalry between the Old or ‘ London ’ Company and 
the New or ‘ English ’ Company was terminated by the fusion 
of the two Companies under Codolphin’s Award of 1708. 

The wars with the Erench in Southern India between 1745 
and 1761 and the battles of Plassey {1757) and Baxar (1764) in 
Northern India indicate the transition to the second period. 

The main stages of the second period are marked by Acts 
of Parliament, occurring with one exception at regular in- 
tervale of twenty years. 

North’s Regulating Act of 1773 (13 Geo. Ill, c. 63) was 
followed by the Charter Acts of 1793, 1813, 1833, and 1853. 
The exceptional Act is Pitt's Act of 1784. 
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The Begalating Aot organized the gotemment of the Bengal 
Presidency and established the Supreme Court at Calcutta. 

The Act of 1784 (24 Geo. Ill, sees. 2, c. 25) established the 
Board of Control. 

The Charter Act of 1793 (33 Geo. Ill, c. 52) made no material 
change in the constitution of the Indian Government, but 
happened to be contemporaneous with the permanent settle- 
ment of Bengal. 

The Charter Act of 1813 (33 Geo. Ill, c. 155) threw open the 
trade to India, whilst reserving to the Company the monopoly 
of the China trade. 

The Charter Act of 1833 (3 & 4 Will. IV, e. 85) terminated 
altogether the trading functions of the Company. 

The Charter Act of 1853 (16 & 17 Viet. c. 95) took away 
from the Court of Directors the patronage of posts in their 
service, and threw open the covenanted civil service to general 
competition. 

The third period was ushered in by the Government of Land- 
India Act, 1858 (21 & 22 Viet. c. 106), which declared that third 
India was to bo governed by and in the name of Her Majesty. 

The change was annoxmeed in India by the Queen’s Procla- 
mation of November i, 1838. The legislative councils and 
the high courts were established on their present basis by two 
Acts of i86i (24 & 25 Viet. cc. 67, 104). Since that date 
Parliamentary legislation for India hasbeen confined to matters 
of detail. The East India Company was not formally dis- 
solved until 1874. 

The first charter of the East India Company was granted Charter of 
on December 31, 1600. The circumstances in which the 
grant of this charter arose have been well described by Sir A. 

Lyall.i The customary trade-routes from Europe to the 
East had been closed by the Turkish Sultan. Another route 
had been opened by the discovery of the Cape of Good Hope. 

Thus the trade with the East had been transferred from the 
oities and states on the Mediterranean to the states on the 
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Atlantic seaboard. Among t]|B8e latter P<Hrttigal took 
tile lead in developing the Indian trade, and when Pope 
Alexander Y 1 (Roderio Borgia) issued his Bull of May, 1493, 
dividing the whole undiscovered non-Christian world between 
Spain and Portugal, it was to Portugal that he awarded India. 
But since 1580 Portugal had been subject to the Spanish 
Crown ; Holland was at war with Spain, and was endeavouring 
to wrest from her the monopoly of Eastern trade which had 
come to her as sovereign of Portugal. During the closing 
years of the sixteenth century, associations of Dutch merchants 
had fitted out two great expeditions to Java by the Cape 
(1595-6 and 1598-9), and were shortly (1602) to be com- 
bined into the powerful Dutch East India Company. Pro- 
testant England was the political ally of Holland but her 
commercial rival, and English merchants were not prepared to 
see the Indian trade pass wholly into her hands. It was in 
these circumstances that on September 24, 1599, the mer- 
chants of London held a meeting at Founders’ Hall, under the 
Lord Mayor, and resolved to form an association for the pur- 
pose of establishing direct trade with India. But negotiations 
for peace were then in progress at Boulogne, and Queen 
Elizabeth was unwilling to take a step which would give um- 
brage to Spain. Hence she delayed for fifteen months to 
grant the charter for which the London merchants had peti- 
tioned. The charter incorporated George, Earl of Cumber- 
land, and 215 knights, aldermen, and burgessesTby the name 
of the ‘ Governor and Company of Merchants of T^^ n do n 
^ trading with the East Indies.’ The Company were to elect 
I annually one governor and twenty-four committees, who 
were to have the direction of the Company’s voyages, the 
provision of shipping and merchandises, the sale of mer- 
chandises returned, and the managing of all other t.liin£ra 
belonging to the Company. Thomas Smith, Alderman of 
London, and Governor of the Levant Company, was to be 
' the first governor. 

The Company might for fifteen years ‘ freely traffic and use 
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tbe trade oi merohaadise ^ sea in and by such ways and 
paiiafl.giMi aJieady found out or which hereafter shall be found 
out and discovered . . . into and from the East Indies, in the 
countries and parts of Asia and Africa, and into and from all 
the islands, ports, havens, cities, creeks, towns, and places of 
Asia and Africa, and America, or any of them, beyond the 
Gape of Bona Esperanza to the Streights of Magellan.’ 

During these fifteen years the Company might assemble 
themselves in any convenient place, ‘ within our dominions 
or elsewhere,’ and there ‘ hold court ’ for the Company and 
the affairs thereof, and, being so assembled, might ‘ make, 
ordain, and constitute such and so many reasonable laws, 
constitutions, orders, and ordinances, as to them or the greater 
part of them being then and there present, shall seem necessary 
and convenient for the good government of the same Com- 
pany, and of all factors, masters, mariners, and other officers, 
employed'dr to “be employed in any of their voyages, and for 
the better advancement and continuance of the said trade and 
traffick.’ They might also impose such pains, punishments, 
and penalties by imprisonment of body, or by fines and 
amerciaments, as might seem necessary or convenient for 
observation of these laws and ordinances. But their laws 
and punishments were to be reasonable, and not contrary 
or repugnant to the laws, statutes, or customs of the English 
realm. 

The charter was to last for fifteen years, subject to a power 
of determination on two years’ warning, if the trade did not 
appear to be profitable to the realm. If otherwise, it might 
be renewed for a further term of fifteen years. 

The Company’s right of trading, during the term and within 
the limits of the charter, was to be exclusive, but they might 
grant licences to trade. Unauthorized traders were to be liable 
to forfeiture of their goods, ships, and tackle, and to ‘ imprison- 
ment and such other punishment as to us, our heirs and 
successors, for so high a contempt, shall seem meet and 

convenient.’ 
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The Company might admit into their body all Buoh apjaea* 
tioes of any member of the Company, and all such aervante or 
factors of the Company, ‘ and all such other ’ as to the majority 
present at a court might be thought fit. If any member, 
having promised to contribute towards an adventure of the 
Company, failed to pay his contribution, he might be removed, 
disenfranchised, and displaced. 

Points o{ The points of constitutional interest in the charter of 
Elizabeth are the constitution of the Company, its privileges, 
legislative powers. 


Elizabeth The twenty-four committees to whom, with the governor, 
Oongiitu- 

Hon of is entrusted the direction of the Company’s business, are 
Company, in(ijyic[^a,lg^ not bodies, and are the predecessors of the later 
directors. Their assembly is in subsequent charters called 
the court of committees, as distinguished from the court 
general or general court, which answers to the ‘ general 
meeting ’ of modem companies. ^ 


The most noticeable difierence between the charter and 


modem instruments of association of a similar character is 


the absence of any reference to the capital of the Company 
and the corresponding qualification and voting powers of 
members. It appears from the charter that the adventurers 
had undertaken to contribute towards the first voyage Certain 
sums of money, which were ‘ set down and written in a book 
for that purpose,’ and failure to pay their contributions to the 
treasurer within a specified date was to involve ‘ removal and 
disenfranchisement ’ of the defaulters. But the charter does 


not specify the amount of the several contributions,^ and for 
all that appears to the contrary each adventurer was to be 
equally eligible to the office of committee, and to have equal 
voting power in the general court. The explanation is that 
the Company belonged at the outset to the simpler and looser 
form of association to which the City Companies then belonged, 
and still belong, and which used to be known by the name of 


'■ The total amount Bubscribvd in September, 1599, wee £30,133, and then 
were loi aubeoribeta. 
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‘zegsilated companies.’ The members of suoh a company 
were sabject to certain common regulations, and were entitled 
to certain common privileges, but each of them traded on his 
own separate capital, and there was no joint stock. The 
trading privileges of the East India Company were reserved 
to the members, their sons at twenty-one, and their appren- 
tices, factors, and servants. The normal mode of admission 
to full membership of the Company was through the avenue 
of apprenticeship or service. But there was power to admit 
‘ others,’ doubtless on the terms of their ofEering suitable con- 
tributions to the adventure of the Company. 

When an association of this kind had obtained valuable 
concessions and privileges, its natural tendency was to become 
an extremely close corporation, and to shut its doors to out- 
siders except on prohibitory terms, and the efforts of those 
who suffered from the monopoly thus created were directed 
towards reduction of these terms. Thus by a statute of 1497 
the powerful Merchant Adventurers trading with Handers 
had been required to reduce to 10 marks (£6 13a. 4i.) the fine 
payable on admission to their body. By similar enactments 
in the seventeenth century the Russia Company and Levant 
Company were compelled to grant privileges of membership 
on such easy terms as to render them of merely nominal value, 
and thus to entitle the companies to what, according to Adam 
iSmith, is the highest eulogiion which can be justly bestowed 
on a regulated company, that of being merely useless. The 
charter of Elizabeth contains nothing specific as to the terms 
on which admission to the privileges of the Company might be 
obtained by an outsider. It had not yet been ascertained 
how far those privileges would be valuable to members of the 
Company, and oppressive to its rivals. 

The chief privilege of the Company was the exclusive right Privileges 
of trading” between geographical limits which were practicaHy' 
the Cape of Good Hope on the one hand and the Straits of 
Magellan on the other, and which afterwards became widely 
famous as the limits of the Company’s charter. The only 
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restriction imposed on the right of trading irithin this vnat 
and indelSnite area was that the Company were not to ' nndeir- 
tahe or address any trade into any country, port, island, 
haven, city, creek, towns, or places being already in the law- 
ful and actual possession of any such Christian Prince or 
State as at this present or at any time hereafter shall be in 
league or amity with us, our heirs and successors, and which 
doth not or will not accept of such trade.’ Subject to this 
restriction the trade of the older continent was allotted to 
the adventurers with the same lavish grandeur as that with 
which the Pope had granted rights of sovereignty over the 
new continent, and with which in our own day the continent 
of Africa has been parcelled out among rival chartered 
companies. The limits of the English charter of 1600 were 
identical with the limits of the Dutch charter of 1602, and the 
two charters may be regarded as the Protestant counter-claims 
to the monopoly claimed under Pope Alexander’s Bull. 
During the first few years of their existence the two Com- 
panies carried on their imdertakings in co-operation with each 
other ; but they soon began to quarrel, and in 1611 we find the 
London merchants praying for protection against their Dutch 
competitors. Projects for amalgamation of the English and 
Dutch Companies fell through, and during the greater part of 
the seventeenth century Holland was the most formidable 
rival and opponent of English trade in the East. 

‘ By virtue of our Prerogative Royal, which we will not in 
that behalf have argued or brought in question,’ the Queen 
straitly charges and commands her subjects not to infringe 
the privileges granted by her to the Company, upon pain of 
forfeitures and other penalties. Nearly a century was to 
elapse before the Parliament of 1693 formally declared the 
exercise of this unquestionable prerogative to be illegal as 
transcending the powers of the Crown. But neither at the 
beginning nor at the end of the seventeenth century was any 
doubt entertained about the e^ediency, as apart from the 
constitutionality, of granting a trade monopoly of this desorip- 
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tion. Such monopolies were in strict accordance with the 
ideas, and were justified by the circumstances, of the time. 

In the Beventeenth century the conditions under -which 
priTate trade is now carried on with the East did not exist. 
Beyond certain narrow territorial limits international law did 
not run, diplomatic relations had no existence.^ Outside 
those limits force alone ruled, and trade competition meant 
war. At the present day territories are annexed for the sake 
of developing and securing trade. The annexations of the 
sixteenth century were annexations not of territory, but of 
trading-grounds. The pressure was the same, the objects 
-were the same, the methods were difierent. For the successful 


prosecution of Eastern trade it was necessary to have an 
association powerful enough to negotiate -with native princes, 
to enforce discipline among its agents and servants, and to 
drive off European rivals with the strong hand. No Western 
State could afford to support more than one such association 
without dissipating its strength. The independent trader, 
or interloper, was, through his w'eakness, at the mercy of the 
foreigner, and, through his irresponsibility, a source of danger 
to his countrymen. It was because the trade monc^xdy of 
the East India Company had outlived the conditions out of 
which it arose that its extinction in the nineteenth century 
greeted with general and just approval. 

The powers of making laws and ordinances granted by the LegWa- 
charter of Elizabeth did not differ in their general provisions powen 
from, and were evidently modelled on, the powers of making ^ 
by-laws commonly exercised by ordinary municipal and oom- 
meroial corporations. No copies of any laws made under the 
early charters are known to exist. They would doubtless 
have consisted mainly of regulations for the guidance of the 
Company’s factors and apprentices. Unless supplemented by 
judicial and punitive powers, the early legislative powers of 


‘ The state of things in European waters was not much better. See the 
description of piracy in the Mediterranean in the oeventeenth oeotaiy in 
UoBson, Sitfoire d« Commerce Frattfait dant h Levonl, chap, ii 


98 . 
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the Company could hardly ha ve be en inadg_eflEectual for any 
further ^nzpbii^ But they are of historical interest, aa 
(^rm UUl dTwhich the Anglo-Indian codes Tveie ultimately 
developed. In this connexion they may be usefully com- 
pared vith the provisions which, twenty-eight years after 
the charter of Elizabeth, were granted to the founders of 
Massachusetts. 

Besem- In 1628 Charles I granted a charter to the Governor and 
Company of the Massachusetts Bay in New Eigland. It 
government consisting of a governor, 
deputy governor, and eighteen assistants, and directed them 
to hold four times a year a general meeting of the Company 
to be called the ‘ great and general Court,’ in which general 
court ‘ the Governor or deputie Governor, and such of the 
assistants and freemen of the Company as shall be present 
shall have full power and authority to choose other persona 
to be free of the Company and to elect and cojostitute such 
officers as they shall think fitte for managing the affairs of 
the said Governor and Company and to make Lawes and 
Ordinances for the Good and Welfare of the saide Company 
and for the Government and Ordering of the said Landes and 
Flantasion and the People inhabiting and to inhabit the 
same, soe as such Lawes and Ordinances be not contrary or 
repugnant to the Lawes and Statutes of this our realme of 
England.’ The charter of 1628 was replaced in 1691 by 
another charter, which followed the same general lines, but 
gave the government of the colony a less commercial and more 
political character. The main provisions of the charter of 
1691 were transferred bodily to the Massachusetts constitu- 
tion of 1780, which is now in force, and which, as Mr. Bryce 
remarks,* profoundly influenced the convention that prepared 
the federal constitution of the United States in 1787. 

Thus from the same germs were developed the independent 
republic of the West and the dependent empire of the East. 

' AtMriean OommonteaM, pt. 2, oh»p. zxzvil See also Lyall, BtiM 
Itomtnwn tn India, p. 54. 
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Ilie Slassachusetts Company may be taken as the type of 
the bodies of adventuiers who during the early part of the 
seventeenth century were trading and settling in the newly 
discovered continent of the West. It may be worth while to 
glance at the associations of English merchants who, at the 
date of the foundation of the East India Company, were 
trading towards the East. Of these the most important were 
the Russia or Muscovy Company and the Levant or Turkey 
Company.^ 

The foundations of the Russia Company ^ were laid by the 
discoveries of Richard Chancellor. In 1553-4 they were 
incorporated by charter of Philip and Mary under the name 
of ‘ the Merchants and Adventurers for the discovery of lands 
not before known or frequented by any English.’ They were 
to be governed by a court consisting of one governor (the first 
to be [Sebastian Cabot) and twenty-eight of the most sad, 
discreet, and learned of the fellowships, of whom four were 
to be called consuls, and the others assistants. They were to 
have liberty to resort, not only to all parts of the dominions 
of ‘ our cousin and brother, Lord John Bazilowitz, Emperor 
of all Russia, but to all other parts not known to our subjects.' 
And none but such as were free of or licensed by the Company 
were to frequent the parts aforesaid, under forfeiture of ships 
and merchandise — a comprehensive monopoly. 

In 1566 the adventurers were again incorporated, not by 
charter, but by Act of Parliament, under the name of ‘ the 
fellowship of English Merchants for discovery of new trade,’ * 
with a monopoly of trade in Russia, and in the countries 

' A good account of the great trading companies is given by Bonnos- 
eicuz, Les Qrandet Compagnm de Commerce (Paris, 1892). See also Causton 
and Keene, The Eady Cheered Companiei (1896) ; the article on ‘ Colonies, 
Government of, by Companies ’ in the Didvmary of Political Economy ; the 
article on ' Chartered Companies ’ in the Encyclopaedia of the Lowe of England ; 
end Egerton, Origin and Qroath of English Copies (1903). 

' As to the Biusaia Company, see the Introduction to Early Voyages to 
Bueeia in the pubUcations of the Hakluyt Society. 

' This is said to have been the first English statute whioh estahliBhed an 
exclusive meiesntile corporation. 


Other 
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of Armenia, Madia, Hyroania, Persia, and tbe Caapiaa 
Sea. 


In the eerenteenth century they were compelled by the 
Gear of the time to share with the Dutch their trading {aivi- 
leges from the Russian Government, and by an Act of 1698, 
which reduced their admission fine to £5,^ their doors were 
thrown open. After this they sank into insignificance. 

A faint legal trace of their ancient privileges survives in 
the extra-territorial character belonging for marriage purposes 
to the churches and chapels formerly attached to their factories 
in Russia. Some years ago they existed — ^perhaps they still 
exist— as a dining club.* 

levant The Levant Company* was founded by Queen Elizabeth 
Company, purpose of developing the trade with Turkey under 

the concessions then recently granted by the Ottoman Porte. 
Under arrangements made with various Christian powers and 
known as the Capitulations, foreigners trading or residing in 
Turkey were withdrawn from Turkish jurisdiction for most 
civil and criminal purposes. The first of the Capitulatione 
granted to England bears date in the year 1579, 
first charter of the Levant Company was granted two years 
afterwards, in 1581. This charter was extended in 1393, 
renewed by James 1 , confirmed by Charles II, and, like the 
East India Company’s charters, recognized and modified by 
various Acte of Parliament. 

The Levant Company attempted to open an overland trade 
to the East Indies, and sent merchants from Aleppo to Bag- 
dad and thence down the Persian Gulf. These merchants 
obtained articles at Lahore and Agra, in Bengal, and at 
Malacca, and on their return to England brought information 
of the profits to be acquired by a trade to the East Indies. 
In 1393 the Levant Company obtained a new charter, em- 
powering them to trade to India overland through the terri- 


‘ 10 & II Will m, 0. 6 . 

* MaoCullooh, DkUonarp of Commeru, 1871 edition. 

* As to tbe Levant Company and tbe Capituktkma, see bebnr, p. 383. 
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(ones €i -tibe Grand Signor. Under these oiroumstances it 
is not surprising to find members of the Levant Company 
taking an active part in the promotion of the East India 
Company. Indeed the latter Company was in a sense the 
outgrowth of the former. Alderman Thomas Smith, the 
first Governor of the East India Company, was at the same 
time Governor of the Levant Company, and the adventures 
of the two Companies were at the outset intimately connected 
with each diher. At the end of the first volume of court 
minutes of the East India Company are copies of several 
letters sent to Constantinople by the Levant Company. 

Had history taken a difierent course, the Levant Company 
might have founded on the shores of the Mediterranean an 
empire built up of fragments of the dominions of the Ottoman 
Porte, as the East India Company founded on the shores of 
the Bay of Bengal an empire built up of fragments of the 
dominions of the Great Mogul. But England was not a 
Mediterranean power, trade with the East had been deflected 
from the Mediterranean to the Atlantic, and the causes which 
had destroyed the Italian merchant states were fatal to the 
Levant Company. As the East India Company grew, the 
Levant Company dwindled, and in 1825 it was formally 
dissolved. 

To return to the East India Company. 

During the first twelve years of its existence, the Company The 
traded on the principle of each subscriber contributing 
separately to the expense of each voyage, and reaping the 
whole profits of his subscription. The voyages during these 
years are therefore known in the annals of the Company as 
the ‘separate voyages.’ But after 1612 the subscribers 
threw their contributions into a ‘ joint stock,’ and thus con- 
verted themselves from a regulated company into a joint-stock 
company, which, however, differed widely in its constitution 
from the joint-stock companies of the present day. 

Li the meantime James I had in 1600 renewed the charter JsuieB I’s 
I obuteY ol 

of Elizabeth, and made it perpetual, subject to determination 1609. 
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Baginiiiiu 
of martial 
law exer< 
oiwble 
by Com- 
pany, 


tirnut of 
161S. 


Orant of 

1623- 


after three years’ notice on proof of injnry to the nai 
The provisions of this charter do not, except vnth regard 
its duration, differ in any material respect from those of the 
charter of Elizabeth. 

It has been seen that under the charter of Elizabeth the 
Company had power to make laws and ordinances for the 
government of factors, masters, mariners, and other officers 
employed on their voyages, and to punish offenders by fine 
or imprisonment. This power was, however, insufficient for 
the punishment of grosser offences and for the maintenance 
of discipline on long voyages. Accordingly, the Company 
were in the habit of procuring for each voyage a commission to 
the ‘ general ’ in command, empowering him to inflict punish- 
ments for non-capital offences, such as murder or mutiny, and 
to put in execution ‘ our law called martial.’ ^ 

This course was followed until 1615, when, by a Royal 
grant of December 16, the power of issuing commissions 
embodying this authority was given to the Company, subject 
to a proviso requiring the verdict of a jury in the case of 
capital offences. 

By 1623 the increase in the number of the Company’s settle 
ments, and the disorderliness of their servants, had drawn 
attention to the need for further coercive powers. ’Accord- 
ingly King James I, by a grant of February 4, i62| gave 
the Company the power of issuing similar commissions to 
their presidents and other chief officers, authorizing them to 
punish in like manner offences committed by the Company’s 
servants on land, subject to the like proviso as to the sub- 
mission of capital cases to the verdict of a jury. 


’ For on example of a aentonco of capital punishment under one of these 
oommissions, see Kaye, Administration of East India Company, p. 66. 
In transactions with natives the Company’s servants were nominally sub- 
ject to the native courts. Bights of extra-mural jurisdiction had not yet 
been claimed. 

' The doable date here and elsewhere indicates a reference to the three 
months, January, Februaiy, March, which according to the Old Style 
closed the old year, while under the New Style, introduced in lyji by the 
Act 24 Qeo. II, 0. 23, they begin the new year. 
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The history of the Company during the reigns of the first 
tvo Stuarts and the period of the Commonwealth is mainly 
occupied with their contests with Dutch competitors and 
English rivals. 

The massacre of Amboyna (February i6, 162I) is the 
turning-point in the rivalry with the Dutch. On the one 
hand it enlisted the patriotic sympathies of Englishmen at 
home on behalf of their countrymen in the East. On 
the other hand it compelled the Company to retire from the 
Eastern Archipelago, and concentrate their efforts hn the 
peninsula of India. 

Under Charles I the extensive trading privileges of the 
Company were seriously limited. Sir William Courten, 
through the influence of Endymion Porter, a gentleman of 
the bedchamber, obtained from the king a licence to trade 
to the East Indies independently of the East India Company. 
His association, which, from a settlement established by it at 
Assada, in Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side of the East India Company 
for many years. 

Under the Commonwealth the intervention of the Protector 
was obtained for the settlement of the Company’s differences 
both with their Dutch and with their English competitors. 
By the Treaty of Westminster in 1654, Cromwell obtained 
from the Dutch payment of a sum of £85,000 as compensa- 
tion for the massacre of Amboyna and for the exclusion of 
the Company from trade with the Spice Islands. Difficulties 
arose, however, as to the apportionment of this sum among 
the several joint stocks of which the Company’s capital was 
then composed, and, pending their settlement, Cromwell 
borrowed £50,000 of the sum for the expenses of the State. 
He thus anticipated the policy subsequently adopted by 
Montagu and his successors of compelling the Company to 
grant public loans as a price for their privileges. 

Ultimately the Company obtained from Cromwell in 1657 
a 'charter under which the rump of Courten’s Association 
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wag nnited with the East India Gompanj, and the difoen^ 
stocks of the Company were united into a new joint stO(^. 
No copy of this charter is known to exist. Perhaps it was 
considered impolitic after the Restoration to preserve any 
evidence of favours obtained from the Protector. 

During the period after the Restoration the fortunes of 
uhe Company are centred in the remarkable personality of 
•toiAtion. jjj. Child, and are depicted in the vivid pages of Maoau- 
ay. He has described how Child converted the Company 
: rom a to a Tory Association, how he induced James II 
10 become a subscriber to its capital, how his policy was 
emporarily baffled by the Revolution, how vigorously he 
ought and how lavishly he bribed to counteract the growing 
: nfluence of the rival English Company. 

Marks of royal favour are conspicuous in the charters of 
the Restoration period. 

nhitrW The charter granted by Charles II on April 3, i66j, con- 
of new and important privileges on the Company. Their 
1661 . cons tituti on remained pr a otio ally-u n alte re d, except that the 
joint-stock principle was recognized by giving each member 
one vote for every £500 subscribed by him to the Company’s 
stock. But their T wwers were mater ially increased. 

T^ were given “pwer and command ’ over their fortresses, 
and were authorized to appoint governors and other officers 
for their government. The governor and council of each 
factory we re empowered ‘tojudge all persons belonging to 
tte said Gk)vemor and Com pany or that shall be under them, 
in all causes, whether civil or criminal^ according to the laws 
0? this kingdom, and to execute judgement accordingly.’ 
A nd th e chief factor and council of any place for which there 
was no governor were empowered to send ofienders for punish- 
ment, either to a place where there was a governor and council, 
orlo l^gland. 

" The Company were also empowered to send ships of war, 
men, or ammunition for the security and defence of their 
factories and places of trade, and ‘to choose commanders 
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and offioen over them and to give them power and authority, 
by oommisBion nnder their common seal or otherwise, to 
continue or make peace or war with any people that #to not 
Cfaiistians, in any places of their trade, as shall be for the 
most advantage and benefit of the said Governor and Com- 
pany, and of their trade.’ They were further empowered to 
erect fqrtificatisfflfl, and supply them with pr ovisio ps and 
ammunition, duty free, ‘ as also to transport and carry over 
such number of men, being willing thereunto, as they shall 
think fit,’ to govern them in a legal and reasonable manner, 
to punish them for misdemeanour, and to fine them for breach 
of orders. They might seize unlicensed persons and send 
them to England, punish persons in their employment for 
offences, and in case of their appealing against the sentence 
seize them and send them as prisoners to England, there to 
receive such condign punishment as the merits of the offenders’ 
cause should require, and the laws of the nation should 
allow. 

With regard to the administration of justice, nothingf 
appears to have been done towards carrying into effect the( 
provisions of the charter of 1661 till the year 1678. At 
Madras, which was at that time the chief of the Company’s 
settlements in India two or more officers of the Company 
used before 1678 to sit as justices in the ‘ choultry ’ to dispose 
of pett} cases, but there was no machinery for dealing with 
serious crimes.® 

In 1678 the agent, 8pd council jt, Madras resolved that, 
under the charter of 1661, they bad power to judge all |)ersons 
living under them in all cases, whether criminal or civil 
according to the English laws, and to execute judgement 
accordingly, and it was determined that thQ_gfiSBiaOs -and 
council should sit in the chapel in the fort on every Wednesday 
and Saturday to hear and judge all causes. But this high 
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' The settlement of Madras or Fort St. George liad been eieotod into 
a Pjtesidenoy in 1651. 

' Bee Wheeler, lla 4 r<u in (Men Times, 
im a 
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eoxut was not to supersede the justioes of the choultry, vho^ 
were still to hear and decide petty cases. 

In the meantime the port and island of Bombay, 'whieh 
had, in i66i, been ceded to the British Crown as a part of the 
dower of Catherine of Braganza, were, by a chaito oj.jfi69, 
granted to the Plagt Jr iidia Company to he held of the Crown, 
‘'as oTthe Manor of Greenwich in free and common socoage,’ 
for the annual rent of £io. 

And by the same charter the Company were authorized to 
take into their service such of the king’s officers and soldiers 
as should then be on the island and should be willing to serve 
them. The officers and men who volunteered their services 
under this power became the cadets of the Company’s ‘ ist 
European Regiment,’ or ‘ Bombay Fusiliers,’ afterwards the 
103rd Foot 

The Company were authorized, through their court of 
committees, to make laws, orders, ordinances, and constitu- 
tions for the good government and otherwise of the port and 
island and of the inhabitants thereof and, by their governors 
and other officers, to exercise judicial authority, and have 
power and authority of government or command, in the 
island, and to repel any force which should attempt to inhabit 
its precincts without licence, or to annoy the inhabitants. 
Moreover, the principal governor of the island was empowered 
‘ to use and exercise all those powers and authorities, in cases 
of rebellion, mutiny, or sedition, of refusing to serve in wars, 
flying to the enemy, forsaking colours or ensigns, or other 
oflences against law, custom, and discipline military, in as large 
and ample manner, to all intents and purposes whatsoever, 
as any captain-general of our army by virtue of his office has 
used and accustomed, and may or might lawfully do.’ 

I The transition of the Company from a trading association 
^0 a territorial sovereign invested with powers of civil and 
imlUUfy goveriimenns vei^ apparent 10^11686 provisioris.. 

I 'Turther attributes of sovereignty were soon afterwards 
conferred. 
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By » charter of 1677 the Company were empowered to ®‘^**«* 
finin money at Bombay to be called by the name of * rupeea, granting 
pices, and budjrooks,’ or such other names as the Company 
might think fit. These coins were to be current in the East 
Indies, but not in England. A mint for the coinage of 
pagodas had been established at Madras some years before. 

The commissioners sent from Suratt to take possession of AdminiB- 

tration o£ 

Bombay on behalf of the Company made a report in which justice at 
they requested that a judge-advocate might be appointed, 
as the people were accustomed to civil law. Apparently, as 
a temporary measure, two courts of judicature were formed^ 
the inferior court consisting of a Company’s civil ofBoer 
assisted by two native officers, and having limited jurisdiction, 
and the supreme court consisting of the deputy governor and 
council, whose decisions were to be final and without appeal, 
except in cases of the greatest necessity. 

By a charter of 1683 the Company were given full power 

to declare and make peace and war with any of the ‘ heathen giving 

nations ’ being natives of the parts of Asia and America 

mentioned in the charter, and to ‘raise, arm, train, and forcegand 

’ . _ ezeroiBe 

muster such military forces as to them shall seem reqmsite martial 

and 'necessary ; and to execute and use, within the said establish- 

plantations, forts, and places, the law called the martial law, 

for the defence of the said forts, places, and plantations miralty. 

against- any foreign invasion or domestic insurrection or 

rebellion.’ But this power was subject to a proviso reserving 

to the Crown ‘ the sovereign right, powers, and dominion over 

all the forts and places of habitation,’ and ‘ power of making 

peace and war, when we shall be pleased to interpose oiir 

royal authority thereon.’ 

By the same charter the king established a court of judi- 
cature, to be held at such place or places as the Company 
might direct, and to consist of ‘ one person learned in the 

‘ Bombay was then suhordinate to Soiat, where a faotoiy bad been 
eetablished as early as 1612, and where there was a presid ent w^ l^ ""111*"^ 
of ejght members. 
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civil law, and two assistants,* to be appointed by the Company 
The court was to have power to hear and determine all oases 
of foifeituie of ships or goods trading contrary to the charter, 
and also all mercantile and maritime cases concerning persons 
coming to or being in the places aforesaid, and all cases of 
trespasses, injuries, and wrongs done or committed upon the 
high seas or in any of the regions, territories, countries or 
places aforesaid, concerning any persons residing, being, or 
coming within the limits of the Company’s charter. These 
cases were to be adjudged and determined by the court, accord- 
ing to the rules of equity and good conscience, and according 
to the laws and customs of merchants, by such procedure as 
they might direct, and, subject to any such directions as the 
judges of the court should, in their best judgement and 
discretion, think meet and just. 

The only person learned in the civil law who was sent out 
to India in pursuance of the charter of 1683 was Dr. John 
St. John. By a commission from the king, supplemented 
by a commission from the Company, he was appointed judge 
of the court at Surat. But he soon became involved in 
disputes with the governor. Sir John Child who limited his 
jurisdiction to maritime cases, and appointed a separate judge 
for civil actions. 

At Madras, the president of the council was appointed to 
supply the place of judge-advocate till one should arrive. 
But this arrangement caused much dissatisfaction, and it 
was resolved that, instead of the president’s accepting this 
appointment, the old court of judicature should be continued, 
and that, until the arrival of a judge-advocate, causes should 
be heard under it as formerly in accordance with the charter 
of 1661. 

Cihaiterof In 1686 James II granted the Company a charter by 
which he renewed and confirmed their former privileges, and 
authorized them to appoint ‘ admirals, vice-admirals, rear- 
admirals, captains, and other sea officers’ in any of the 
' A brother of Sir Joeiah Child. 
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Company's ships within the limits of their charter, with 
power for their naval officers to raise naval forces, and to 
exercise and use ‘ within their ships on the other side of the 
Cape of Good Hope, in the time of open hostility with some 
other nation, the law called the law martial for defence of 
theic ships against the enemy.’ By the same charter the 
Company were empowered to coin in their forts any species 
of money usually coined by native princes, and it was declared 
that these coins were to be current within the bounds of the 
charter. 

The provisions of the charter of 1683 with respect to the 
Company’s admiralty court were repeated with some modi- 
fications, and under these provisions Sir John Biggs, who 
had been recorder of Portsmouth, was appointed judge-advo- 
cate at Madras. 

Among the prerogatives of the Crown one of the most EstabM- 
. . , „ , . ment ol 

importanUs the power of constituting mumcipaJ corporations mtmioi- 
by royal charter. Therefore it was a signal mark of royal 
favour when Jam es II, i n 1687, delegated to the East India 
Company the power of establishing by charter a municipality 
at'Ms.^afi. The question whether this charter should be 
passed under the great seal or under the Company’s seal was 
discussed at a cabinet council. The latter course was eventu-, 
ally adopted at the instance of the goijpmor _and depu^ 
governor of the Company, and the reasons urged for its 
adoption aro cuilous and characte ristic. The governor 
ei^resse'd his opimbn that no persons in India should,,be 
Khployed under immediate commission from His Majesty, 
‘'hecanBBThe wind of extraordinary honour in their heads 
wofflih -mo batfiv render them ~bc haughty apd ov erbearing ' 
that th^^mpany would be forced to remove them/ He 
wSr^viduntly thWESg^bf the”rerent di&r^ces between 
Sir John Child and Dr. St. John, and was alive to the dangers 
arising from an independent judiciary which in the next 
century were to bring about the conflicts between Waneu 
Hastings and the Calcutta supreme court. 
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Charter of Aooordinglj the oharter of 1687, which established a 
municipality and mayor’s court at Madias, proceeds from 
the Company, and not from the Crown. It recites ‘the 
approbation of the king, dedaied in His Majesty’s Cabinet 
Council^ the eleventh day of this instant December,’ and 
then goes on to constitute a municipality according to the 
approved English type. The municipal corporation is to 
consist of a mayor, twlve aldermen, and sixty or more 
burgesses. The mayor and aldermen are to have power to 
levy taxes for the building of a convenient town house or 
guild hall, of a public jail, and of a school-house ‘ for the 
teaching of the Gentues or native children to speak, read, 
and write the English tongue, and to understand arethmetick 
and merchants’ accompts, and for such further ornaments 
and edifices as shall be thought convenient for the honour, 
interest, ornament, security, and defence ’ of the corporation, 
and of the inhabitants of Madras, and for the payment of 
the salaries of the necessary municipal ofiiccrs, including 
a schoolmaster. The mayor and aldermen are to be a court 
of record, with power to try civil and criminal causes, and 
the mayor and three of the aldermen axe to be justices of the 
peace. There is to be an appeal in civil and criminal cases 
from the mayor’s court to ‘ our supreme court of judicature, 
commonly called our court of admiralty.’ There is to be 
a recorder, who must be a discreet person, skilful in the laws 
and constitutions of the place, and who is to assist the mayor 
in trying, judging, and sentencing causes of any considerable 
value or intricacy. And there is to be a town clerk and clerk 
of the peace, an able and discreet person, who must always 
be an Englishman born, but well skilled in the language of East 
India, and who is to be esteemed a notary public. 

Kor are the ornamental parts of municipal life forgotten. 
' For the greater solemnity and to attract respect and rever* 

1 This formal reoogmtion of the existence of a cabinet council ia of con 
stitutional inteieat. But of course the cabinet council of 1687 was a very 
difieient thing from the cabinet council of the present day. 
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enoe from the common people,’ the mayor ie to ‘ always have 
carried before him when he goes to the guild hall or other 
place of assembly, two silver maces gilt, not exceeding three 
feet and a half in length,’ and the mayor and aldermen may 
‘ always upon such solemn occasions wear scarlet serge gowns, 
all made after one form or fashion, such as shall be thought 
most convenient for that hot country.’ The burgesses are, 
on these occasions, to wear white ‘ pelong,’ or other silk gowns. 
Moreover, the mayor and aldermen are ‘ to have and for ever 
enjoy the honour and privilege of having rundelloes and 
kattysols ^ borne over them when they walk or ride abroad 
on these necessary occasions within the limits of the said 
corporation, and, when they go to the guild hall or upon any 
other solemn occasion, they may ride on horseback in the same 
order as is used by the Lord Mayor and aldermen of London, 
having their horses decently furnished with saddles, bridles, 
and other trimmings after one form and manner as shall be 
devised and directed by our President and Council of Fort 
St. George.’ 

The charter of 1687 was the last of the Stuart charters Com* 
afiecting the East India Company. The constitutional ^lution 
history of the Company after the Revolution of 1688 may ^*>689, 
be appropriately ushered in by a reference to the resolution 
which was passed by them in that year:^ 

‘ The increase of our revenue is the subject of our care as 
much as our trade ; ’tis that must maintain our force when 
twenty accidents may interrupt our trade ; ’tis that must 
make us a nation in India ; without that we are but a great 
number of interlopers, united by His Majesty’s royal charter, 
lit only to trade where nobody of power thinks it their 
interest to prevent us ; and upon this account it is that the 
wise Dutch, in all their general advices that we have seen, 
write ten paragraphs concerning their government, their 
civil and military pohey, warfare, and the increase of their 
revenue, for one paragraph they write concerning trade,’ 

^ Umbnlks and parasols. 



GOVERNMENT OF INDIA 


34 


[cfl. 


This famous resolution, which was doubtless inspired, if 
not penned, by Sir Josiah CSiild, announces in unmistakable 
termd the determination of the Company to guard their 
commercial supremacy on the basis of their territorial sove- 
reignty and foreshadows the annexations of the next century. 

Con. The Bevolution of 1688 dealt a severe blow to the policy 
trOTttBi68 

after of Sir Josiah Child, and gave proportionate encouragement 
to his rivals. They organized themselves in an association 
1688. which was popularly known as the New Company, and 
commenced an active war against the Old Company both 
in the City and in Parliament. The contending parties pre- 
sented petitions to the Parliament of 1691, and the House of 
Commons passed two resolutions— first, that the trade of the 
East Indies was beneficial to the nation, and secondly, that 
the trade with the East Indies would be best carried on 
by a joint-stock company possessed of extensive privileges. 
The practical question, therefore, was, not whether the trade 
to the East Indies should be abolished, or should be thrown 
open, but whether the monopoly of the trade should be left 
in the hands of Sir Josiah Child and his handful of supporters. 
On this question the majority of the Convnons wished to 
effect a compromise — ^to retain the Old Company, but to 
remodel it and to incorporate it with the New Company. 
Besolutions were accordingly carried for increasing the capital 
of the Old Company, and for limiting the amount of the 
stock which might be held by a single proprietor. A Bill 
based on these resolutions was introduced and read a second 
time, but was dropped in consequence of the refusal of Child 
to accept the terms offered to him. Thereupon the Hou6e| 
of Commons requested the king to give the Old Company 
the three years’ warning in pursuance of which their privileges 
might be determined. 

Two years of controversy followed. The situation of the 
Old Company was critical. By inadvertently omitting to 
pay a tax which had been recently imposed on joint-stock 
companies, they had forfeited their chatter and might at 
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any tisoe find themselveB deprived of theii privileges without 
any notice at all. At length, hy means of profuse bribes, 

Child obtained an order requiring the Attomey-Gleneral to 
draw up a charter regranting to the Old Company its former 
privileges, but only on the condition that the Company 
should submit to further regulations substantially in aooord- 
anoe with those sanctioned by the House of Commons in 
1691. However, even these terms were considered insufii- 
uient by the opponents of the Company, who now raised 
the constitutional question whether the Crown could grant 
a monopoly of trade without the authority of Parliament.^ 

This question, having been argued before the Privy Council, 
was finally decided in favour of the Company, and an order 
was passed that the charter should be sealed. 

Accordingly the charter of October 7, 1693, confirms the Charteta 
former charter of the Company, but is expressed to be re- 
vocable in the event of the Company failing to submit to 
such further regulations as might be imposed on them within 
a year. These regulations were embodied in two supplemental 
charters dated November ii, 1693, and September 28, 1694. 

By the first of these charters the capital of the Company 
was increased by the addition of £744,000. No person was 
to subscribe more than £10,000. Each subscriber was to 
have one vote for each £1,000 stock held by hum up to £10,000, 
but no more. The governor and deputy governor were to 
be qualified by holding £4,000 stock, and each committee 
by holding £1,000 stock. The dividends were to be made 
in money alone . Books wore to be kept for recording transfers 
of stock, and were to be open to public inspection. The joint 
stock was to continue for twenty-one years and no longer. 

The charter of 1694 provided that the governor and deputy 
governor were not to continue in office for more than two 

' The question had been pievioosly raised in the great case of The East 
India Company v. Smdys (1683-83)1 in which the Company brought an 
action against Hr. Soadys for trading to the East Indies without a licence, 
and the I«id Chief Justice (Jeffreys) gave judgement for the plaintifis. 

See the report in 10 State Trials, 371. 
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yeare, that eight new oomznitteeB were to be chosen each 
y ba r , and that -v general' coTirt''Tnir8T'1fe7^^w^Iu» 
ddys'on request by six members holding £i,ooo stock each. 
The three charters were to be revocable after three years’ 
warning, if not found profitable to the realm. 

By a charter of 1698 the provisions as to voting powers 
and qualification were modified. The qualification for a single 
vote was reduced to £500, and no single member could give 
more than five votes. The qualification for being a committee 
was raised to £2,000. 

The affair In the meantime, however, the validity of the monopoly 

renewed by the charter of 1693 had been successfully assailed. 
Immediately after obtaining a renewal of their charter the 
directors used their powers to effect the detention of a ship 
called the Bedhridge, which was lying in the Thames and was 
believed to be bound for countries beyond the Capo of Good 
Hope. The legality of the detention was questioned, and the 
matter was brought up in Parliament. And on January ii, 
ifiqf, the House of Commons passed a resolution ’that all 
subjects of England have equal rights to trade to the East 
Indies unless prohibited by Act of Parliament.’ 

‘ It has ever since been held,’ says Macaulay, ‘ to be the 
sound doctrine that no power but that of the whole legisla- 
ture can give to any person or to any society an exclusive 
privilege of trading to any part of the world.’ It is true 
that the trade to the East Indies, though theoretically thrown 
open by this resolution, remained practically closed. The 
Company’s agents in the East Indies were instructed to pay 
no regard to the resolutions of the House of Commons, and 
to show no mercy to interlopers. But the constitutional 
point was finally settled. The question whether the trading 
privileges of the East India Company should be continued 
was removed from the council chamber to Parliament, and 
the period of control by Act of Parliament over the affairs of 
the Company began. 

The first Act of Parliament for regulating the trade to 
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the East Indies was passed in 1698. The New Ciompan; hwoigota* 
had continued their attacks on the monopoly of the Old n!ngii«ii 
Company, a monopoly which had now been declared iUegal, Company- 
und they fotmd a powerful champion in Montagu, the Chan- 
cellor of the Exchequer. The Old Company ofiered, in return 
for a monopoly secured by law, a loan of £700,000 to the 
State. But Montagu wanted more money than the Old 
Company could advance. He also wanted to set up a new 
company constituted in accordance with the views of his 
adherents. Unfortunately these adherents were divided in 
their views. Most of them were in favour of a joint-stock 
company. But some preferred a regulated company after 
the model of the Levant Company. The plan which Montagu 
ultimately devised was extremely intricate, but its general 
features cannot be more clearly described than in the lan- 
guage of Macaulay : ‘ He wanted two millions to extricate 
the State from its financial embarrassments. That sum he 
proposed to raise by a loan at 8 per cent. The lenders might 
be either individuals or corporations, but they were all, indi- 
viduals and corporations, to be united in a new corporation, 
which was to be called the General Society, Every member 
of the General Society, whether individual or corporation, 
might trade separately with India to an extent not exceeding 
the amount which that member had advanced to the Govern- 
ment. But all the members or any of them might, if they so 
thought fit, give up the privilege of trading separately, and 
unite themselves under a royal Charter for the purpose of 
trading in common. Thus the General Society was, by its 
original constitution, a regulated company ; but it was pro- 
vided that either the whole Society or any part of it might 
become a joint-stock company.’ 

This arrangement was embodied in an Act and two char- 
ters. The Act (9 & 10 Will. HI, c. 44) authorized the Crown 
to borrow two millions on the security of taxes on salt, and 
stamped vellum, parchment, and paper, and to incorporate 
the subscribeiB to the loan by the cumbrous name of the 
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* Qeneral Society entitled to the advantages given by an Act 
of Parliament for advancing a sum not exceeding two millions 
for the service of the Grown of England.* The Act follows 
closely the lines of that by which, four years before, Montagu 
had established the Bank of England in consideration of a 
loan of £i, 2 oo,ooo. In each case the loan beam interest at 
the rate of 8 per cent., and is secured on the proceeds of a 
special tax or set of taxes. In each case the subscribers to 
the loan are incorporated and obtain special privileges. The 
system was an advance on that under which bodies of mer- 
chants had obtained their privileges by means of presents to 
the king or bribes to his ministers, and was destined to receive 
much development in the next generation. The plan of raising 
special loans on the security of special taxes has since been 
superseded by the National Debt and the Consolidated Fund. 
But the debt to the Bank of England still remains separate, 
and retains some of the features originally imprinted on it 
by the legislation of Montagu. 

Of the charters granted under the Act of 1698, the first ^ 
incorporated the General Society as a regulated company, 
whilst the second ^ incorporated most of the subscribers to 
the General Society as a joint-stock company, under the 
name of ‘ The English Company trading to the East Indies.' 
The constitution of the English Company was formed on 
the same general lines as that of the Old or London Company, 
but the members of their governing body were called directors 
instead of ‘ committees.’ 

The New Company were given the exclusive privilege of 
trading to the East Indies, subject to a reservation of the 
concurrent rights of the Old Company until September 29, 
1701. The New Company, like the Old Company, were 
authorized to make by-laws and ordinances, to appoint 
governors, with power to raise and train military forces, and 
to establish courts of judicature. They were also directed to 
maintain ministers of religion at their factories in India, and 

^ Charter of September 3, 169B. * Charter of September 5, t^8. 
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to taike a ohaplaJn in every ship of 500 tons. The mhusterB 
were to learn the Portugneae language and to ‘ apply them- 
Belves to learn the native language of the country vhere 
they ehall reaide, the better to enable them to instruct the 
Gentoos that shall be the servants or slaves of the same 
Ciompany or of their agents, in the Protestant religion.’ 
Schoolmasters were also to be provided. 

It soon appeared that the Old Company had, to use a 
modern phrase, ‘ captured ’ the New Company. They had 
subscribed £315,000 towards the capital of two millions 
authorized by the Act of 1698. They had thus acquired 
a material interest in their rivals’ concern, and, at the same 
time, they were in possession of the field. They bad the 
capital and plant indispensable for the East India trade, 
and they retained concurrent privileges of trading. They 
soon showed their strength by obtaining a private Act of 
Parliament (11 & 12 Will. Ill, c. 4) which continued them 
as a trading corporation until repayment of the whole loan 
of two millions. 

The situation was impossible ; the privileges nominally 
obtained by the New Company were of no real value to them ; 
and a coalition between the two Companies was the only 
practicable solution of the difficulties which had been created 
by the Act and charters of 1698. ^ 

The coalition was effected in 1702, through the inter- 
vention of Lord Godolphin, and by means of an Indenture 
Tripartite to which Queen Anne and the two Companies 
were parties, and which embodied a scheme for equalizing 
the capital of the two Companies and for combining their 
stocks. The Old Company were to maintain their separate 
existence for seven years, but the trade of the two Companies 
was to be carried on jointly, in the name of the English 
Company, but for the common benefit of both, under the 
direction of twenty-four managers, twelve to be selected by 
each Company. At the end of the seven years the Old Com- 
pany were to surrender their charters. The New or English 


Union of 
Old and 
New Com- 
panies. 



30 


GOVERNMENT OF INDIA 


Company vete to continue their trade in aocoidanoe with the 
provisions of the charter of i6g8, but were to change their 
name for that of ‘The United Company of Merchants of 
FlnglaTid trading to the East Indies,’ 

A deed of the same date, by which the ‘ dead stock ’ of 
the two Companies was conveyed to trustees, contains an 
interesting catalogue of their Indian possessions at that time. 

Difficulties arose in carrying out the arrangement of 1702, 
and it became necessary to apply for the assistance of Par- 
liament, which was given on the usual terms. By an Act 
of 1707 ^ the English Company were required to advance to 
the Crown a further loan of £1,200,000 without interest, 
a transaction which was equivalent to reducing the rate of 
interest on the total loan of £3,200,000 from 8 to 5 per cent. 
In consideration of this advance the exclusive privileges of 
the Company were continued to 1726, and Lord Godolphin 
waft empowered to settle the differences still remaining be- 
tween the London Company and the English Company. 
Lord Godolphin’s Award was given in 1708, and in 1709 
Queen Anne accepted a surrender of the London Company’s 
charters and thus terminated their separate existence. The 
original charter of the New or English Company thus came 
to be, in point of law, the root of all the powers and priinleges 
of the United Company, subject to the changes made by 
statute. Henceforth down to 1833 (see 3 & 4 Will. IV, c. 85, 
8. Ill) the Company bear their new name of ‘ The United 
Company of Merchants of England trading to the East 
Indies.’ 

Period For constitutional purposes the half-century which followed 

*tween . , ^ .-1 

;o8 aad |ttie umon of the two Companies may be passed over very 
lightly. 

An Act of 1711 * provided that the privileges of the United 
Company were not to be determined by the repayment of 
the loan of two millions. 

The exclusive privileges of the United Company were 
» 6 Anne, 0. 71, • 10 Aime, 0. 35. 
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extended for further terms by Acts of 1730^ and 1744*. 
The price paid for the first extension was an advance to the 
State of £200,000 without interest, and the reduction of 
the rate of interest on the previous loan from 5 per cent, to 
4 per cent. By another Act of 1730 • the security for the 
loan by the Company was transferred from the special taxes 
on which it had been previously charged to the ‘ aggregate 
ftmd,’ the predecessor of the modem Consolidated Fund. 
The price of the second extension, which was to 1780, was 
a further loan of more than a million at 3 per cent. By an 
Act of 1750^ the interest on the previous loan of £3,200,000 
was reduced, first to 3J per cent., and then to 3 per cent. 

Successive Acts were passed for increasing the stringency 
of the provisions against interlopers® and for penalizing any 
attempt to support the rival Ostend Company ®. 

In 1726 a charter was granted establishing or reconstituting 

' 3 Geo. II, 0. 14. • 17 Geo. 11 , 0. 17. 

• 3 Geo. II, c. 20. ‘ 23 Goo. II, c. 22. 

* 1718, 5 Goo. I, 0. 21 ; 1720, 7 Goo. I. Stat. l, 0. 21 ; 1722, 9 Geo. I, 
c. 26 j 1732, 5 Geo. II, c. 2g See the article on ‘ Interlopers ’ in the Dictionary 
of Palttital ScoTiomy. For the career of a typical interloper see the account 
of Thomas Pitt, afterwards Governor of Madras, and grandfather of the 
elder William Pitt, given in voL iii. of Yule's edition of the Diary of William 
Hedges. The relations between interlopers and the East India Company 
in the preceding century are well Ulustrated by Skinner’s case, which arose 
on a petition presented to Charles II soon after the i^toration. Accord- 
ing to the statement signed by the counsel of Skinner there was a general 
liberty of trade to the East Indies in 1657 (under the Protectorate), and ho 
in that year sent a trading ship there ; but the Company’s agents at Bantam, 
nnder pretence of a debt due to the Company, seized his ship and goods, 
assanlted him in his warehouse at Jamba in the island of Sumatra, and 
dispossessed him of tho warehouse and (d a little island called Barelhu 
After various ineSoetual attempts by the Crown to induce the Company 
to pay compensation, tho case was, in 1665, referred by the king in eouncil 
to the twelve judges, with tho question whether Skinner could have full 
relief in any court of law. Tho answer was that the king’s ordinary courts 
of justice could give relief in respect of tho wrong to person and goods, but 
not in respect of the house and island. Tho House of Lords then resolved 
to relieve Skinner, but these proceedings gave riso to a serious conflict 
between the House of Lords and the House of Commons See Hargrave’s 
Preface to Halo’s Jnriadietion of the House of Loris, p. ov. 

Charter granted by the Emperor Charles VI in 1722, but withdrawn 
in 1725. 
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Jodidkl municipalities at Madras, Bombay, and Calcutta, and setting 
up or remodelling mayor’s and other courts at each of these 
Iplaces. At each place the mayor and aldermen were to 
constitute a mayor’s court with civil jurisdiction, subject to 
jin appeal to the governor or president in council, an^, a 
further appeal in more important cases to the Idng in cppncil. 
TEe'maydr’s 'court now also' gave probates and exercised 
testamentary jurisdiction. The governor or president and 
the five seniors of the council were to be justices of the peace, 
and were to hold quarter sessions four times in the year, with 
jurisdiction over all offences except high treason. At the 
same time the Company were authorized, as in previous 
charters, to appoint generals and other military oflScers, with 
power to exercise the inhabitants in arms, to repel force by 
force, and to exercise martial law in time of war. 

The capture of Madras by the Erench in 1746 having 
destroyed the continuity of the municipal corporation at that 
place, the charter of 1726 was surrendered and a fresh charter 
was granted in 1753. 

The charter of 1753 expressly excepted from the jurisdiction 
of the mayor’s court nil suits and actions between the Indian 
natives only, and directed that these suits and actions should 
be determined among themselves, unless both parties sub- 
mitted them to the determination of the mayor’s courts. 
But, according to Mr. Morley, it does not appear that the 
native inhabitants of Bombay were ever actually exempted 
from the jurisdiction of the mayor’s court, or that any peculiar 
laws were administered to them in that court.* 

The charters of 1726 and 1753 have an important bearing 
on the question as to the precise date at which the English 
criminal law was introduced at the presidency towns. This 
question is discussed by Sir James Stephen with reference 
to the legality of Nuncomar’s conviction for forgery ; the 
point being whether the English statute of 1728 (3 Geo. H, 
c, 25) was or was not in force in Calcutta at the time of 


’ Morloy’g Digest, Introduction, p. olxix. 
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Knoooiuar’s lariftl, Sir James Stephen inclines to the opinion 
^gliah criminal law was originaUy introduced to some 
extent by the charter of i66i, but that the later charters 
of 1726, 1753, and 1774 must be regarded as acts of legis- 
lative authority whereby it was reintroduced on three suc- 
cessive occasions, as it stood at the three dates mentioned. 

If so, the statute of 1728 would have been in force in Calcutta 
in 1770 when Nuncomar's ofience was alleged to have been 
committed, and at the time of his trial in 1775. But high 
judicial authorities in India have maintained a different view. 

According to their view British statute law was first given to 
Calcutta by the charter establishing tho mayor’s court in 1726, 
and British statutes passed after the date of that charter 
did not apply to India, unless expressly or by necessary impli- 
cation extended to it.^ Since the passing of the Indian Penal 
Code the question has ceased to be of practical importance. 

In 1744 war broke out between England and France, and Mutiny 
in 1746 their hostilities extended to India. These events Article# of 
led to tho establishment of the Company's Indian Army. 

The first establishment of that anny may, according to Sir Forces. 
George Chesney be considered to date from the year 1748, 

‘ when a small body of sepoys was raised at Madras, after 
the example set by tho French, for the defence of that settle- 
ment during the course of the war which had broken out, four 
•years previously, between EYance and England, At the same 
time a small European force was raised, formed of such sailors 
as could be spared from the ships on the coast, and of men 
smuggled on board the Company's vessels in England by the 
Company. An officer, Major Lawrence, was appointed by 
a commission from the Company to command these forces in 
India.’ Duringthe Company’s earliest wars its army consisted 
mainly, for fighting purposes, of Europeans. 

' Morley’g Digest, Introduction, pp. xi, xxiii. 

‘ Indian PMy (3rd od.), ch. xii, which contains an interesting sketch 
of the rise and development of the Indian Army. The nucleus of a European 
force had been formed at Bombay in 1669, sapra, p. 18. 
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It has been seen that by succesBive chartera the Company 
had been authorized to raise troops and appoint officers. 
But the more extensive scale on which the military operations 
of the Company were now conducted made necessary further 
legislation for the maintenance of military discipline. An 
Act of 1754 ^ laid down for the Indian forces of the Company 
provisions corresponding to those embodied in the annual 
English Mutiny acts. It imposed penalties for mutiny, 
desertion, and similar offences, when committed by officers 
or soldiers in the Compfiny’s service. The Court of Directors 
might, in pursuance of an authority from the king, empower 
their president and council and their commanders-in-chief to 
hold courts-martial for the trial and punishment of military 
offences. The king was also empowered to make articles 
of war for the hotter government of the (Company’s forces. 
The same Act contained a provision, rcjieated in subsequent 
Acts, which made oppression and other offences committed 
by the Company’s presidents or councils cognizable and 
punishable in England. The Act of 1754 was amended by 
another Act passed in 1760 

Charters The warlike operations which were carried on by the Bast 

snd^rsS Company in Bengal at the beginning of the second 

as to half of the eighteenth century, and which culminated in 
booty and _ ° 

cession of Olive’s victory at Plassey, led to the grant of two further 
territory charters to the Company. 

A charter of 1737 recited that the Nabob of Bengal had 
taken from the Company, without just or lawful pretence and 
contrary to good faith and amity, the towm and settlement 
of Calcutta, and goods and valuable commodities belonging 
to the Company and to many persons trading or residing 
within the limits of the settlenieiit, and that the officers and 
agents of the (’ompany at Fort Rt. George had concerted 
a plan of operations with Vice-Admiral Watson and others, 
the commanders of our fleet employed in those parts, for 
regaining the town and settlement and the goods and com- 
' Gfo. II, r. o. ' 1 Oco. ITT, 0. 14. 
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modities, and obtaining adequate satisfaction for their losses ; 
and that it had been agreed between the ofiScers of the Com- 
pany, on the one part, and the vioe-admiral and commanders 
of the fleet, on the other part, assembled in a council of war, 
that one moiety of all plunder and booty ‘ which shall be 
taken from the Moors ’ should be set apart for the use of the 
captors, and that the other moiety should be deposited till the 
pleasure of the Crown should be known. The charter went on 
to grant this reserved moiety to the Company, except any part 
thereof which might have been taken frotn any of the king’s 
subjects. Any part so taken was to be returned to the owners 
on payment of salvage. 

A charter of 1758, after reciting that powers of making peace 
and war and maintaining military forces had been granted 
to the Company by previous charters, and that many troubles 
had of late years arisen in the East Indies, and the Company had 
lieen obliged at very groat expense to carry out a war in those 
parts against the French and likcuise against the Nabob of 
Bengal and other princes or Governments in India, and that 
some of their possessions had been taken from them and 
since retake^, and forces had been maintained, raised, and 
paid by th^^Company in conjunction with some of the royal 
ships of war and forces, and that other territories or districts, 
goods, merchandises, and effects had been acquired and taken 
from some of the iirinces or Governments in Iqdia at variance 
with the Company by the ships and forces of the Company 
alone, went on to grant to the Company all such booty or 
plunder, ships, vessels, goods, merchandises, treasure, and other 
things as had since the charter of 1757 been taken or seized, 
or shemU thereafter be taken, from any of the enemies of the 
Company or any of the king’s enemies in the East Indies by 
any ships or forces of the Company employed by them or on 
their behalf within their limits of trade. But this was only 
to apply to booty taken during hostilities begun and carried 
on in order to right and recompense the Company upon the 
goods, estate, or people of those parts from whom they should 

t 



GOVfiltNMlNT OF INDIA 


36 



sustain or have just and '-ell-grounded cause to feat any 
injury, loss, or damage, o ■ upon any people who should 
interrupt, wrong, or injure them in their trade within the 
limits of the charters, or should in a hostile manner invade or 
attempt to weaken or destroy the settlements of the Com- 
pany or to injure the king’s subjects or others trading or 
residing within the Company’s settlements or in any manner 
under the king’s protection within the limits of the Company, 
The booty must also have been taken in wars or hostilities or 
expeditions begun, carried on, and completed by the forces 
raised and paid by the Company alone or by the ships em- 
ployed at their sole exiiense. And there was a saving for 
the royal preiogative to distribute the booty in such manner 
as the Crown should think fit in all cases where any of the 
king's forces should be appointed and commanded to act in 
conjunction with the ships or forces of the Company, There 
was also an exception for goods taken from the king’s subjects, 
which were to be restored on payment of reasonable salvage. 
These provisions though they gave rise to difficult questions 
at various subsequent times, have now liecorae obsolete. 
But the charter contained a further power which is still of 
practical importance, ft expressly granted to the Company 
power, by any treaty of peace made between the Company, or 
<iny of their officers, servants, or agents, and any of the 
Indian princes or Coverunients, to cede, restore, or dispose 
of any fortresses, districts, or territories acquired by con- 
quest from any of the Indian princes or Governments during 
the late troubles lie! ween the Company and the Nabob of 
Bengal, or which should be acquired by conquest in time 
coming, subject to a proviso that the Company should not have 
power to cede, restore, or dispose of any territory acquired 
from the subjects of any European Power without the special 
licence and approbation of the Crown. This power has been 
relied on as the foundation, or one of the foundations, of 
the power of the Government of India to cede territory 
’ jMchmt Naraj/an v. Haja Pralab Siiigh, I L. B g All. i, 
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The year 1765 marks a turning-point in Anglo-Indian The Com> 
history, and may be treated as commencing the period of 
territorial sovereignty by the East India Company. The “ye- 

» roi^e 

successes of Clive and Lawrence in the struggle between 
the English a!nd French and their respective allies had extin- 
guished French influence in the south of India. The victories 
of Plassoy ^ and Baxar ^ made the Company masters of the 
north-eastern provinces of the peninsula. In 1760 Clive 
returned from Bengal to England. In 1765, after five years 
of confusion, he went back to Calcutta as Governor and Coni- 
inander-in-Chief of Bengal, armed with extraordinary powers. 

His administration of eighteen months was ono of the most 
memorable in Indian history. The beginning of our Indian 
rule dates from the second governorship of Clive, as our 
military supremacy had dated from his victory at Plassey. 

Clive’s main object was to obtain the substance, though not 
the name, of territorial power, under the fiction of a grant 
from the Mogul Emperor. 

This object was obtained by the grant from bhah Alain of Grant of 
the Diwani or fiscal administration of Bengal, Bihar, and Diwani. 
Orissa.* 

The criminal jurisdiction in the provinces was still left with 
the puppet Nawab, who was maintained at Moorshedabad, 
whilst the Company were to receive the revenues and to 
maintain the army. But the actual collection of the revenues 
still remained until 1772 in the hands of native oflicials. 

Thus a system of dual government was established, under 
which the Company, whilst assuming complete control over 
the revenues of the country, and full power of maintaining 
or disbanding its military forces, left in other hands the 
responsibility for maintaining law and order through the 
agency of courts of law. 

The great events of 1765 produced immediate results in 

’ Plassoy (Clive) June 23, 1757 ; Baxar (Munro), October 23, 1764. 

‘ The grout is dated August 17, 1765. The ' Orissa ’ of the grant corru- 
byonds to what is now tho district of Miduapur, and is uot to bo confused 
with (ho modem Orissa, which was not acquired until 1803. 
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England. The eyes of the proprietors of the Company were 
dazzled by golden visions. On the dispatch bearing the grant 
of the Diwani being read to the Court of Proprietors they 
began to clamour for an increase of dividend, and, in spite 
of the Company’s debts and the opposition of the directors, 
they insisted on raising the dividend in 1766 from 6 to 10 
per cent., iind in 1767 to I2| per cent. 

At the same time the public mind was startled by the 
enormous fortunes which ‘ Nabobs ’ were bringing home, 
and the public conscience was disturbed by rumours of the 
unscrupulous modes in which these fortunes had been amassed. 
Constitutional questions wore also raised as to the right of 
a trading company to acquire on its own account powers of 
territorial sovereignty The intervention of Parliament was 
imperatively demanded. 

On Novenil)er 25. 1766, the House of Commons resolved to 
appoint a committee of the uholc house to inquire into the 
state and condition of the East India Company, and the 
proceedings of this committee led to the passage in 1767 of 
five Acts with reference to Indian affairs. The first disqualified 
a member of any company for voting at a general court 
unless he had held his qualification for six months, and pro- 
hibited the making of dividends except at a half-yearly or 
quarterly court.® Although applying in terms to all com- 
panies, the Act was immediately directed at the East India 
Company, and its object was to check the trafficking in votes 
and other scandals wliich had recently disgraced their pro- 
ceedings. The second Act ® prohibited the East India Company 
from making any dividend except in pursuance of a resolution 
passed at a general court aftevduc notice, and directly over- 
ruled the recent resolution of^tlie Company by forbidding them 
to declare any dividend in excess of 10 per cent, per annum 
until the next session of Parliament. The third and fourth 
Acts * embodied the terms of a bargain to which the Company 

’ For the arguments on this question, soe Lecky, oh. xii. 

• 7 Goo. nt, c. 48. *7 Geo. m, o. 49. * 7 Geo. HI, cc. 56, 57. 
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had beeo compelled to coosent. The Company were required 
to pay into the Exchequer an annual sum of £400,000 for 
two years from February i, 1767, and in consideration of 
this payment were allowed to retain their territorial acqui- 
sitions and revenues for the same period.^ At the same 
time certain duties on tea were reduced on an undertaking 
by the Company to indemnify the Exchequer against any 
loss arismg from the reduction. Thus the State claimed its 
share of the Indian spoil, and asserted its rights to control 
the sovereignty of Indian territories. 

In 1768 the restraint on the dividend was continued for 
another year,* and in lybg a new agreement was made by 
Parliament with the East India Company for five years, 
during which time the Company were guaranteed the terri- 
torial revenues, but were bound to pay an annuity of £400,000, 
and to export a specified quantity of British goods. They 
were at liberty to increase their dividends during that time to 
izl per cent, provided the inerease did not exeeed i per cent. 
If, however, the dividend should fall below 10 per cent, the 
sum to be paid to the Government was to be proportion- 
ately reduced. If the finances of the Company enabled them 
to pay off some specified debts, they were to lend some 
money to the public at 2 per cent.® 

These arrangements were obviously based on the assumption 
that the Company were making enormous profits, out of 
which they could afford to pay, not only liberal dividends 
to their proprietors, but a heavy tribute to the State. The 
assumption was entirely false. Whilst the servants of the 
Company were amassing colossal fortunes, the Company itself 
was advancing by rapid strides to bankruptcy. ‘ Its debts 
were already estimated at more than six millions sterling. 
It supported an army of about 30,000 men. It paid about 

' Thu was apparently the first duvet recognition by Parliamout of the 
territorial acquisitions of the Company. Bee Damodhar Gordhan v. Deorem 
Kanj% [the Bhamagar case), L. B. i App. Cas. 332, 342. 

‘ 8 Geo. Ill, c. I. *9 Goo. Ill, c. 24. 
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(me million sterling a year in the form of tiibutee, pensions, 
and compensations to the emperor, the Nabob of Bengal, 
and other great native personages. Its incessant wars, 
though they had hitherto been always successful, were always 
expensive, and a large portion of the wealth which should 
have passed into the general exchequer was still diverted to 
the private accounts of its servants.’ * Two great (salamities 
hastened the crisih. In the south of India, Hydcr Ali harried 
the Carnatic, defeated the English forces, and dictated peace 
on his own terms in 1769. In the north, the great famine 
of 1770 swept away more than a third of the inhabitants of 
Bengal. 

iary Yet the directors went on declaring dividends at the rates 

cats of 12 and 12^ per cent. At last the crash came. In the 
spring session of 1772 the Company had endeavoured to 
initiate legislation lor the regulation of their affairs. But 
their Bill was thrown out on the second reading, and in its 
place a select committee of inquiry was appointed by the 
House of Commons. In Juno, 1772, Parliament was pro- 
rogued, and in July the dircclors W'cre obliged to confess that 
the sum required for the necessary payments of the next 
three months was deficient to the extent of £1,293,000. In 
August the chairman and depotj”^ chairman waited on Lord 
North to inform him that nothing short of a loan of a million 
from the public could save the Company from ruin. 

In November. 1772. Parliament met again, and its first 
step was to appoint a now committee with instructions to 
hold a secret inquiry info the Company’s affaire. This com- 
mittee presented its first report with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the directors from sending out to 
India a commission of supervision on the ground that the 
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Company would bo unable to boar the expense.® 

In 1773 ihe Company came to Parliament for pecuniary 


^ 773 - assistance, and Lord North’s Government took advantage 


‘ Locky, iv. 273. 


’ 13 Geo 111, c. 9 . 
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of the eituation to introduce extensive alterations into the 
system of governing the Company’s Indian possessions.^ 

In spite of vehement opposition, two Acts were passed 
through Parliament by enormous majorities. By one of 
these Acts^ the ministers met the financial embarrassments 
of the Company by a loan of £1,400,000 at 4 per cent., and 
agreed to forgo the Company’s debt of £400,000 till this 
loan had been discharged. The Company were restricted from 
declaring any dividend above 6 i)er cent, till the new loan 
had been discharged, and above 7 per cent, until the bond 
debt was reduced to £1,500,000. They were obliged to 
submit their accounts every half-year to -the Treasury, they 
vere restricted from accepting bills drawn by their servants 
in India for above £300,000 a year, and they were required 
to export to the British settlements within their limits British 
goods of a specified value. 

The other Act was that commonly known as the Regu- The Ulu- 
lating Act.** To understand the object and effect of its 
provifflons brief reference must be made to the constitution 
of the Company at the time when it was passed. 

At home the Company were still governed in accordance 
with the charter of i6j8, subject to a few modifications of 
detail made by the legislation of 1767. There was a Court 
of Directors and a General Court of Proprietors. Every holder 


' The history uf the East India C'umpauy tenilB to sfiow that whenever 
a choitcred company undertaken territorial sovereignty on an extensive 
scale the Government is soon compelled to accept financial responsibility 
for its proceedings, and to exercise direct centiol over its actions. The 
career of the East India Company as a territorial power may bo treated 
as having begun in 1765, when it acquired the financial administration 
of the provinces of Bengal, Bihar, and Orissa. Withm seven years it was 
applying to Parliament for financial assistance. In 1773 its Indian opera- 
tions were placed directly under the control of a governor-general appointed 
by the Crown, and in 1784 the Court of Directors in England were made 
directly subordinate to the Board of Control — that is, to a minister of tho 
Crown. 

* 13 Goo. Ill, 0. 64 . 

' 13 Goo. in, c. 63. This Act is described in its ‘ short title ’ as an Act 
of 1772 because Acts then dated from the beginning of the session in which 
tboy wore passed. 
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of £500 stock had a vote in the Court of Proprietors, but the 
possession of £2,000 stock was the qualification for a director. 
The directors were twenty-four in number, and the whole of 
them were re-elected every year. 

In India each of the three presidencies was under a president 
or governor and council, appointed by commission of the 
Company, and consisting of its superior servants. The 
numbers of the council varied,^ and some of its members 
were often absent from the presidency town, being chiefs 
of subordinate factories in the interior of the country. All 
power was lodged in the president and council jointly, and 
nothing could be transacted except by a majority of votes. 
So unworkable had the council become as an instrument of 
government, that in Bengal Olive had been compelled to 
delegate its functions to a select committee. 

The presidencies were inde})endent of each other. The 
Government of each was absolute within its own limits, and 
responsible only to the Company in England. f 

The civil and military servants of the Company were 
classified, beginning from the lowest rank, as writers, factors, 
senior factors, and merchants. Promotion was usually by 
seniority. Their salaries were extremely small,* butjiithey 
made enormous profits by trading on their own account, 
and by money drawn from extortions and bribes. The 
select committee of 1773 published an account ol such sums 
as had been proved and acknowledged to have been distributed 
by the princes and other natives of Bengal from the year 
1757 i-o I7bf>, both included. They amounted to £5,940,987, 
exclusive of the grant made to Clive after the battle of Plassey. 
Clive, during his second governorship, made great efforts to 
.put down the abuses of private tro^le, bribery, and extortion, 

' They were usually from twelve to sixtreu. 

' In the early part of the eighteenth century a writer, after five years’ 
residenee in India, received £10 a year, and the salaries of the higher ranks 
were on the same scale. Thus a mombor of oouneil had £80 a year. When 
Thomas Pitt was appointed Governor of Madras in 169S ho received £300 
a year for salary and allowances, and £ioo for outfit. 
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and endeavoured to provi'-le moie legitimate remunerations 
for the higher classes ol the Company's civil and military 
servants by assigning to them specihc shares in the profits 
derived from the salt monopoly. According to his estimates 
the profits from this source of a commissioner or colonel 
would be at least £7,000 a year ; those of a factor or major, 
£2,000.^ 

At the presidency towns, civil justice was administered in 
the mayors’ courts and courts of request, criminal justice by 
the justices in petty and quarter sessions. In 1772 Warren 
Hastings became Governor of Bengal, and took steps for 
organizing the administration of justice in the interior of 
that province. In the previous year the Court of Directors 
had resolved to assert in a more active form the powers given 
them by the grant of the Diwani in 1765, and in a letter of 
instructions to the president and council at Fort William 
had announced their resolution to ‘ stand forth as diwan,’ 
and by the agency of the Company’s servants to take upon 
themselves the entire care and management of the revenues.® 
In pursuance of these instructions the Court of Directors 
appointed a committee, consisting of the Governor of Bengal 
and four members of council, and these drew up a report, 
comprising a plan for the more effective collection of the 
revenue and the administration of justice. This plan was 
adopted by the Government on August 21 , 177% and many of its 
rules were long preserved in the Bengal Code of Regulations.® 

In pursuance of this plan, a board of revenue was created, 
consisting of the president and members of the council, and 
the treasury was removed from Moorshedabad to Calcutta. 
The supervisors of revenue became collectors, and with them 

’ Sco Lesky, iv. 266, 270. * Letter of August 28, 1771. 

' The office of ‘ diwan ’ implied, not merely the collection of the revenue, 
but the administration of civil justice. The ‘ nizamut ’ comprised the 
light of ormmg and commanding the troox», and the management of the 
whole of the police of the country, as well as the administration of criminal 
lustice. Morley, Digest, p. xxxi. See a fuller account of Warren Hastings’s 
plan, ibid. p. xxxiv. 
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were associated native officers, stj 'ed ‘ diwans.’ Courts were 
established in. each coUectorship, Oi'e styled the Diwani, a 
civil court, and the other the Faujdari, a criminal court. 
Over the former the collector presided in bis quality of king’s 
diwan. In the criminal court the kazi and mufti of the 
district sat to expound the Mahomedan law. Superior 
courts were established at the chief seat of government, called 
the Sadr Diwani Adalat and the Sadr Nizamat Adalat. 
These courts theoretically derived their jurisdiction and 
authority, not from the British Crown, but from the native 
Government in whose name the Company acted as adminis- 
trators of revenue. They were Company’s courts, not king’s 
courts. 

Ptoviaions By the Regulating Act oi 1773 the qualification to vote 

fatS^^Aot. ™ the Court of Rioprietors was raised from £500 to £1,000, 
and restricted to those who had held their stock for twelve 
months. The directors, instead of being annually elected, 
were to sit for tour years, a quarter of the number being 
annually renewed. 

For the government of the Rrcsidency ot Fort William in 
Bengal, a governor-general and lour counsellors were ap- 
pointed, and tho Act declared that the whole civil and military 
government of this presidency, and also the ordinary manage- 
ment and government of all the teixitorial acquisitions and 
revenues in the kingdoms of Bengal, Bihar, and Orissa, 
should, during such time as the territorial acquisitions and 
revenues remained in the possession of the Company, be vested 
in the governor-general and council of the Presidency of 
Fort William, in like maimer as they were or at any time 
theretofore might have been exercised by the president and 
council or select committee in the said kingdoms. The 
avoidance of any attempt to define, otherwise than by refer- 
ence to existing facts, the nature or extent of the authority 
claimed or exercised by the Crown over the Company in 
the new territorial acquisitions is very noticeable, and is 
characteristic of English Icgiulatiun. 
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Hie first governor-general and oounsellors iveze named in 
the Act. They were to hold office for five years, and were 
not to be removable in the meantime, except by the king on 
the representation of the Court of Directors . A casual vacancy 
in the office of governor-general during these five years was 
to be supplied by the senior member of council. A casual 
vacancy in the office of member of council was during the 
same time to be filled by the Court of Directors with the 
consent of the Crown. At the end of the five years the 
patronage was to be vested in the Company. The governor- 
general and council were to be bound by the votes of a 
majority of those present at their meetings, and in the case 
of an equal division the governor-general was to have a 
easting vote. 

Warren Hastings, who had lieen appointed Governor of 
Bengal in 1772, was to be the first governor-general. The 
first members of his council were to be General Clavering, 
(!olonel Monson, Mr. Barwell, and Mr. Francis. 

The supremacy of the Bengal Presidency over the other 
presidencies was definitely declared. The governor-general 
and council were to have power of superintending and con- 
trolling the government and management of the presidencies 
of Madras, Bombay, and Bcncoolen 2, so far and in so much 
as that it should not be lawful for any Government of 
the minor presidencies to make any orderj for commencing 
hostilities, or declaring or making war, against any Indian 
princes or powers, or for negotiating or concluding any treaty 
with any such prince or power without the previous consent 

’ It haa been suggested that this enactment is the origin of the custom 
under which the tenure of the more important offices in India, such as those 
of governor-general, governor, lieutenant-governor, and member of council, 
is now limited to five years. The limitation is not imposed by statute or 
by the instriment of appointment. 

' Benooolen, otherwise fort Marlborough, is in Sumatra. It was founded 
by th'-.'^- ' h in 1686, and was given to the Dutch by the London Treaty, 
MarcI^^li[ It; 24, in exchange for establishments on the continent of India 
• >• - town and fort of Malacca and its dependencies, which were 

ham** , r to the East India Company by 5 Geo. IV, c. 108, 

‘ 
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of the governor-general and council, except in such cases of 
imminent necessity as would render it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also in cases where special orders had been received 
from the Company.' A president and a council offending 
against these provisions might be suspended by order of the 
governor-general and council. The governors of the minor 
presidencies were to obey the order of the governor-general 
and council, and constantly and dutifully to transmit to 
them advice and intelligence of all transactions and matters 
relating to the government, revenues, or interest of the 
Company, 

Provisions followed for regulating the relations of the 
governor-general and his council to the Court of Directors, 
and of the directors to the Crown. The governor-general 
and council were to obey the orders of the Court of Directors 
and keep them constantly informed of all matters relating 
to the interest of the Company. The directors were, within 
fourteen days after receiving letters or advices from the 
governor-general and council, to transmit to the Treasury 
copies of all parts relating to the management of the Com- 
pany’s revenue, and to transmit to a secretary of state copies 
of all parts relating to the civil or military affairs and govern- 
ment of the Company. 

Important changes were made in the arrangements for 
the administration of justice in Bengal. The Crown was 
empowered to establish by charter a supreme court of judica- 
ture at Fort William, consisting of a chief justice and three 
other judges, who were to be Imrristers of five years’ standing, 
and were to be appointed by the Crown. The supremo court 
was empowered to exercise civil, criminal , admiralty, and eocle- 
siasticul jurisdiction, and to appoint such clerks and other 
ministerial officers with such reasonable salaries as should 
lie approved by the governor-general and counempand to 

' This wfts the first assertion of Parliamentary control ove^'ilm treaty 
relations of the Company. 
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establifib sooh rules of procedure and do such other things 
as might be found necessary for the administration of justice 
and the execution of the powers given by the charter. The 
court was declared to be at all times a court of record and 
a court of oyer and terminer and jail delivery in and for 
the town of Calcutta and factory of Fort WiUiam and the 
factories subordinate thereto. Its jurisdiction was declared 
to extend to all British subjects who should reside in the 
kingdoms or provinces of Bengal, Bihar, and Orissa, or any 
of them, under the protection of the United Company. And 
it was to have ‘ full power and authority to hear and determine 
all complaints against any of His Majesty’s subjects for 
crimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions whatsoever against 
any of His Majesty’s subjects in Bengal. Bihar, and Orissa, 
and any suit, action, or complaint against any person employed 
by or in the service of the Company or of any of His Majesty’s 
subjects.’ 

But on this jurisdiction two important limitations were 
imposed . 

First, the court was not to be competent to hear or determine 
any indictment or information against the governor-general 
or any of his council for any offence, not being treason or 
felony alleged to have been committed in Bengal, Bihar, 
or Orissa. And the governor-general and members of his 
council were not to be liable to be arrested or imprisoned 
in any action, suit, or proceeding in the supreme court.® 

Then, with respect to proceedings in which natives of the 
country were concerned, it was provided that the court 
should hear and determine ‘ any suits or actions whatsoever 
of any of His Majesty’s subjects against any inhabitant of 
India residing in any of the said kingdoms or provinces of 
Bengal, Bihar, or Orissa," on any contract in writing where 

’ Could it then try the governor-general for treason or felony ? 

• The saving appears to be limited to civil proceedings. It would exempt 
againet arrest on mesne proecRs. 
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the cause of action exceeded 500 rupees, and where the said 
inhabitant had agreed in the contract that, in case of dispute, 
the matter should be hoard and determined in the supreme 
court. Such suits or actions might be brought in the first 
instance before the supreme court, or by appeal from any of 
the courts establibhed in the provinces. 

This authority, though conferred in positive, not negative, 
terms, appears to exclude by implication civil jurisdiction 
in suits by British subjects against ‘ inhabitants ’ of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction in civil suits by ‘ inhabitants ’ against 
British subjects, or against other ‘ inhabitants.’ 

An appeal against the supreme court was to lie to the 
king in council, subject to conditions to be fixed by the charter. 

All offoiices of which the supreme court had cognizance 
were to hr tried by a jury of British subjects resident in 
Calcutta. 

The governor-general and council and the chief justice 
and other judges of the supreme court were to act as justices 
of the pence, and for that purpose to hold quarter sessions. 

Liberal salaries were provided out of the Company’s 
revenues for the governor -general and his council and the 
judges of the supreme court. The governor-general was to 
have annually £25,000, each ineinber of his council £10,000, 
the chief justice £8,000, and each puisne judge £6,000. 

The governor-general and coimcil were to have powers 
‘ to make and issue such rules, ordinances, and regulations 
for the good order and civil government ’ of the Company’s 
settlement at Fort William, and the subordinate factories 
and places, as should be deemed just and reasonable, and 
should not be repugnant to the laws of the realm, and to set, 
impose, infiict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not to he valid until 
duly registered and published in the supreme court, with the 
assent and approbation of the eouit, and they might, in effect, 
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be set aside by the king in council. A copy of them was to be 
kept affixed conspicuously in the India House, and copies 
were also to be sent to a secretary of state. 

The remaining provisions of the Act were aimed at the 
most flagrant of the abuses to which public attention had 
been recently directed. The governor-general and members 
of his council, and the chief justice and judges of the supreme 
court were prohibited from receiving presents or being con- 
cerned in any transactions by way of traffic, except the trade 
.ind commerce of the Company. 

No person holding or exercising any civil or military office 
under the Crown or the Company in the East Indies was 
1 o receive directly or indirectly any present or reward from 
any of the Indian princes or powers, or their ministers or 
agents, or any of the nations of Asia. Any offender against 
this provision was to forfeit double the amount received, and 
might be removed to England. There was an exception for 
the professional remuneration of counsellors at law, physicians, 
surgeons, and chaplains. 

No collector, supervisor, or any other of His Majesty’s sub- 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Bihar, 
and Orissa was, directly or indirectly, to be concerned in 
the buying or selling of goods by way of trade, or to inter- 
meddle with or be concerned in the inland trade in salt, betel- 
nut, tobacco or rice, except on the Company’s account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than 12 per cent, per annum. 
Servants of the Company prosecuted for breach of public 
trust, or for embezzlement of public money or stores, or for 
defrauding the Company, might, on conviction before the 
supreme court at Calcutta or any other court of judicature 
in India, be fined and imprisoned, and sent to England. If 
a servant of the Company was dismissed for misbehaviour, 
he was not to be restored without the assent of three-fourths 
both of the directors and of the proprietors. 
xm' H 
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If any governor-general, governor, member of oonncil, 
judge of the supreme court, or any other person for the time 
being employed in the service of the Company committed 
any offence against the Act, or was guilty of any crime, mis- 
demeanour, or offence against any of His Majesty’s subjects, 
or any of the inhabitants of India, he might be tried and 
punished by the Court of King’s Bench in England. 

The charter of justice authorized by the Regulating Act 
was dated March a6, 1774, and remained the foundation of 
the jurisdiction exercised by the supreme court at Calcutta 
until the establishment of the jffesent high court under the 
Act of 1861.^ The first chief justice was Sir Elijah Impey, 
His throe colleagues were Chambers, Lemaistre, and Hyde. 

Warren Hastings retained the office of governor-general 
until 1785, when he was succeeded temporarily by Sir John 
Maepherson, and, eventually, by Lord Cornwallis. His appoint- 
ment, inhich was originally for a term of five years, was 
continued by successive Acts of Parliament, His adminis- 
tration was distracted by conflicts between himself and his 
colleagues on the supreme council, and between the supreme 
council and the supreme court, conflicts traceable to the 
defective provisions of the Regulating Act. 

Of Hastings's four colleagues, one, Barwell, was an ex- 
perienced servant of the Company, and was in India at the 
time of his appointment . The other three, Clavering, Monson, 
and Francis, were sent out from England, and arrived in 
Calcutta with the judges of the new supreme court. 

Barwell usually supported Hastings. Francis, Clavering, 
and Monson usually opposed him. Whilst they acted together, 
Hastings was in a minority, and found his policy thwarted 
and his decisions overruled. In 1776 he was reduced to such 
depression that he gave his agents in England a conditional 
authority to tender his resignation. The Court of Directors 
accepted his resignation on this authority, and took steps 
to supply his place. But in the meantime Clavering died 
* Copy printed in Morley's Dtgrst, ii. 549. 
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(Novernl»r, 1776) and Hastings was able, by means of his 
. cBsting vote, to maintain his supremacy in the coimcil. He 
withdrew his authority to his English agent, and obtained 
from the judges of the supreme court an opinion that his re- 
signation was invalid. These proceedings possibly occasioned 
the provision which was contained in the Charter Act of 1793, 
was repeated in the Act of 1833, and is still law, that the 
resignation of a governor-general is not valid unless signified 
by a formal deed.^ 

The provisions of the Act of 1773 are obscure and defec- Kffi- 

cultids 

live aa to the nature and extent of the authority exercisable between 
by the governor-general and his council, as to the jurisdic- 
tion of the supreme court, and as to the relation between 

supreme 

the Bengal Government and the court. The ambiguities court, 
of the Act arose partly from the necessities of the case, partly 
from a deliberate avoidance of new and difficult questions 
on constitutional law. The situation created in Bengal by 
the grant of the Diwani in 1765, and recognized by the legis- 
lation of 1773, resembled what in the language of modern 
international law is called a protectorate. The country had 
not been definitely annexed ; the authority of the Delhi 
emperor and of his native vicegerent was still formally re- 
cognized ; and the attributes of sovereignty had been divided 
lietwecn them and the Company in such proportions that 
whilst the substance had passed to the latter, a shadow only 
remained with the former. But it was a shadow with which 
potent conjuring tricks could bo performed. Whenever the 
Company found it convenient, they could play off the authority 
derived from the Mogul against the authority derived from 
the British law, and justify under the one proceedings which 
' Soo 3 & 4 Will. IV, 0. 85, 8. 79. Digest, s. 82. 

’ On May jo, 1773, the House o£ Commons, on tho motion of General 
Bnigoyne, passed two resolutions, (1) that all acquisitions made by military 
force or by treaty with foreign powers do of right belong to tho State ; 

(2) that to appropriato such acquisitions to private use is illegal. But the 
nature and extent of tho sovereignty exercised by the Company was for 
a long time doubtful. See Mayor of Lyong v, East India Gmnpany, 3 State 
Tria^new scries, 647, 707 ; i Moore P. C. 176. 
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it would have been difficult to justify under the other. Bi 
the one capacity the Company were the all-powerful agents 
of an irresponsible despot ; in the other they were tied and 
bound by the provisions of charters and Acts of Parliament. 
It was natural that the Company’s servants should prefer to 
act in the former capacity. It was also natural that their 
Oriental principles of government should be regarded with 
dislike and suspicion by English statesmen, and should be 
found unintelligible and unworkable by English lawyers 
steeped in the traditions of Westminster Hall. 

In the lattor half of the nineteenth century we became 
familiar with situations of this kind, and we have devised appro- 
priate formulae for dealing with them. The modem practice 
has been to issue an Order in Council under the Foreign Juris- 
diction Act, establishing eonsular and other courts of civil and 
criminal jurisdiction, and providing them with codes of pro- 
cedure and of substantive law, which are sometimes derived 
from Anglo-Indian sources. The jurisdiction is to be exercised 
and the law is to be applied in cases affecting British subjects, 
and, so far as is consistent with international law and comity, 
in cases affecting European or American foreigners. But the 
natives of the country are. so far as is compatible with regard 
to principles of humanity, left in enjoyment of their own laws 
and customs. If a company has been established for carrying 
on trade or business, its charter is so framed as to reserve 
the supremacy and prerogatives of the Crown. In this way 
a rough-and-ready system of government is provided, which 
would often fail to stand the application of severe legal tests, 
but which supplies an effectual mode of maintaining some 
degree of order in uncivilised or semi-civilized countries.^ 

But in 177J both the theory and the experience were 
lacking, which are requisite for adapting E nglish institutions 

' Sec the Orders in Council under the successiTe Foreign Jurisdiction 
Arts, printed in the Statutory Buies and Orders Bevisod, and the ohaxteis 
granted to the Imperial British But Africa Company (Hertslet, Afap of 
Africa by Treaty, i. 118), to the Boyal British South Africa Company (ihid. 
i. 274), and to f he Boyal Niger Company (ibid. i. 446). 
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to new and foreign cirotimetanoes. For want of such ez- 
perienoe England was destined to lose her colonies in the 
Western hemisphere. For want of it mistakes were com- 
mitted which imperilled the empire she was building up in the 
lilast. The Regulating Act provided insufficient guidance as 
to points on which both the Company and the supreme court 
were likely to go astray ; and the charter by which it was 
supplemented did not go far to supply its deficiencies. The 
language of both instruments was vague and inaccurate. 
They loft unsettled questions of the gravest importance. 
The Company was vested with supreme administrative and 
military authority. The Court was vested with supreme 
judicial authority. Which of the two authorities was to be 
paramount ? The court was avowedly established for the 
purpose of controlling the actions of the Company’s servants, 
and preventing the exercise of oppression against the natives 
of the country. How far ooidd it extend its controlling 
power without sapping the foundations of civil authority ? 
The members of the supreme council were personally exempt 
from the coercive jurisdiction of the court. But how far could 
the court question and determine the legality of their orders ? 

Both the omissions from the Act and its express provisions 
were such as to afford room for unfoitunate arguments and 
differences of opinion. 

What law was the supreme court to administer ? The 
Act was silent. Apparently it was the unregenerate English 
law, insular, technical, formless, tempered in its application 
to EngUsh circumstances by the quibbles of judges and 
the obstinacy of juries, capable of being an instrument of the 
most monstrous injustice when administered in an atmosphere 
different from that in which it had grown up. 

To whom was this law to be administered ? To British 
subjects and to persons in the employment of the Company. 
But whom did the first class include ? Probably only the 
class now known as European British subjects, and probably 
not the native ‘ inhabitants of India ’ residing in the three 
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proviuoeB, except such of them as 'weie xesident in the to^ 
of Calcutta. But the point -was by no means clear.^ 

What constituted employment by the Company ? Was 
a native landowner farming revenues so employed ? And in 
doubtful cases on whom lay the burden of proving exemption 
from or subjection to the jurisdiction ? 

These w’ere a few of the questions raised by the Act and 
charter, and they inevitably led to serious conflicts between 
the council and the court. 

In the controversies which followed there were, us ISir 
James Stephen observes*, three main heads of difference 
between the supreme council and the supreme court. 

These were, first, the claims of the court to exercise juris- 
diction over the whole native population, to the extent of 
making thorn plead to the jurisdiction if a writ was served 
on them. The quarrel on this point culminated in what 
was known ns the Cossijurah case, in which the sheriff and 
his officers, when attempting to execute a writ against 
a zemindar, were driven off by a company of sepoys acting 
under the orders of the council. The action of the council 
was not disapproved by the authorities in England, and thus 
this contest ended i)racfically in the victory of the council 
and the defeat of the court. 

The second question was as to the jurisdiction of the court 
over the English and native officers of the Company employed 
in the collection of revenues for corrupt or oppressive acts 
done by them in their official capacity. This jurisdiction 
the Company were compelled by the express provisions of 
the Regulating Act to admit, though its exercise caused them 
much dissatisfaction. 

The third question was as to the right of the supreme court 
to try actions against the judicial officers of the Company for 
acts done in the execution of what they believed, or said they 
believed, to be their legal duty. This question arose in the 


* Sec In the matter of Ameer Khan, 6 Bengal Law Reports, 393, 443. 
' JiuHoomar and Impey, ii 337. 
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famous Patna case, in which the supreme court gave judgement 

with heavy damages to a native plaintiff in an action against 

officers of the Patna provincial council, acting in its judicial 

capacity. Impey’s judgement in this case was made one of the 

grounds of impeachment against him, but is forcibly defended 

by Sir James Stephen against the criticisms of Mill and 

others, as being not only technically sound, but substantially 

just. Hastings endeavoured to remove the friction between 

the supreme court and the country courts by appointing Impey 

judge of the court of Sadr Uiwani Adalat, and thus vesting 

in him the appellate and revisional control over the country 

courts which had been nominally vested in, but never exercised 

by, the supreme court. Had he succeeded, he would have 

anticipated the arrangements under which, some eighty years 

later, the court of Sadr Diwani Adalat and the supreme court 

were fused into the high court. But Impey compromised 

himself by drawings large sakrj' from his new office in addition 

to that which he drew as chief justice, and his acceptance of 

a post tenable at the pleasure of the Company was held to 

be incompatible with the iudciJcndeut pobilion which he was 

intended to occupy as chief jubtice of the supreme court. 

In the year 1781 a Parliamentary inquiry was held into Amending 

Aot of 

the administration of justice in Bengal, and an amending 1781. 

Act of that year settled some of the questions arising out 
of the Act of 1773, 

The governor-general and council of Bengal were not to 
lx? subject, jointly or severally, to the jurisdiction of the 
supreme court for anything counselled, ordered, or done hy 
them in their public capacity. But this exemption did not 
apply to orders affecting Britieh subjects.^ 

The supremo court was not to have or exercise any juris- 
diction in matters concerning the revenue, or concerning any 
aot done in the collection thereof, according to the usage and 
practice of the country, or the regulations of the governor- 
general and council.* 

' 21 Geo. Ill, c. ;o. ‘ 8eo Digest, s. io6. ' Ibid. a. loi. 
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No person was to lie subject to the juiisdictioa of the 
supreme court by reason only of his being a ' landowner, < 
landholder, or farmer of land or of land rent, or for receiving 
a payment or pension in lieu of any title to, or ancient posses- 
sion of, land or land rent, or for receiving any compensation 
of share of profits for collecting of rents payable to the public 
out of such lands or districts as are actually farmed by himself, 
or those who are his under-tenants in virtue of his farm, or 
for exercising within the said lands and farms any ordinary 
or local authority commonly annexed to the possession or 
farm thereof or by reason of his becoming security for the 
payment of rent.’ 

No person was, by reason of his being employed by the 
Company, or by the governor-general and coimcil, or by a 
native or descendant of a native of Great Britain, to become 
subject to the jurisdiction of the supreme court, in any matter 
of inheritance or succession to lands or goods, or in any matter 
of dealing or contract between parties, except in actions for 
wrongs or trespasses, or in chit suits by agreement of the parties. 

Begisters wore to be kept showing the names, &c., of 
natives employed by the Company. 

The supreme coui't was, however, to have jurisdiction in 
all manner of actions and suits against all and singular the 
inhabitants of Calcutta ' provided that their inheritance and 
succession to lauds, rents, and goods, and all matters of 
contract and dealing between party and party, shall be 
determined in the case of Mahonicdaiis, by the laws and 
usages of Mahomedaiis, and in the ease of Genius by the 
law's and usages of Gent us ; and where oulj one of the parties 
shall be a Mabomedau or Genlu by the laws and usages of 
the defendant.’ ^ 

’ This proviso was taken from Warren Hastings’s plan for the adminis- 
tration of justice prejMtred and adopted in 1772, when the Company first 
‘ stood forth os diwon.’ It is interesting as a recognition of the personal 
law which played so important a part during the break-up of the Bomao 
Empire, but has, in the West, been gradually superseded by territorial law. As 
to the c Sect of this and similar enactments, see Digest, s. 108 and note thereon. 
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lo oidw thAt i^aid should be b»d to the dvil and religious 
usages cd the said natives, the lights and authorities <d fathers 
of families, and masters of families, according as the same 
might have been exercised by the Gentu or Mahomedan law, 
%\ere to be preserved to them within their families, nor was 
any act done in conseq[uence of the rule and law of caste, 
respecting the members of the said families only, to be held 
and adjudged a crime, although it might not be held justifiable 
by the laws of England. 

Rules and forms for the execution ot process in the supreme 
court were to be accommodated to the religion and manners 
of the natives, and sent to the Secretary of State, for approval 
by the king. 

The appellate juiisdictiou of the governor-general and 
council in country cases was recognized and confirmed in 
cautiously general terms. ‘ Whereas the governor-general 
and council, or some committee thereof or appointed thereby, 
do determine on appeals and references from the country or 
provincial courts in civil cases,’ ‘ the said court shall and 
lawfully may hold all such pleas and appeals, in the manner 
and with such powers as it hitherto hath held the same, and 
shall be deemed in law a court of record ; and the judgements 
therein given shall be final and conclusive, except upon 
appeal to His Majesty, in civil suits only, the value of which 
shall be five thousand pounds and upwards.’ The same 
court was further declared to be a court to hear and determine 
oil all offences, abuses, and extortions committed in the 
collection of revenue, and on severities used beyond what 
shall apx)car to the said court customary or necessary to the 
case, and to punish the same according to somid discretion 
provided the said punishment does not extend to death, or 
maiming, or perpetual imprisonment 

No action for wrong or injury was to lie in the supreme 

' See Haiington’s Analyew, u 22. But it eeems very doubtful whether 
the oounoU or any of the council hod in fact ever exercised jurisdiction as 
a court of Sadr Diwani Adalat. Soe Nuneomar and Impey, u, 189. 
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court against any person whatsoever exercising any judicial 
office in the country courts for any judgement, decree, Or 
order of the court, nor against any person for any act done 
by or in virtue of the order of the court. 

The defendants in the Patna case were to be released from 
prison on the governor-general and council giving security 
(which they were required to do) for the damages recovered 
in the action against them ; and were to be at liberty to 
appeal to the king in council against the judgement, although 
the time for appealing imder the charter had expired. 

The decision of Parliament, as expressed in the Act of 178^ » 
was substantially in favour of the council and against the 
court on all points. Sir James Stephen argues that the 
enactment of this Act ‘ shows clearly that the supreme court 
correctly interpreted the law as it stood.’ ^ But this con- 
tention seems to go too far. A legislative reversal of a judicial 
decision shows that, in the opinion of the legislature, the 
decision is not substantially just, but must not necessarily 
be construed as an admission that the decision is technically 
correct. It is often more convenient to cut a knot by legisla- 
tion than to atteinjd its solution by the dilatory and expensive 
way of appeal. 

The Act of 1781 contained a further provision which was 
of great importance in the history of Indian legislation. It 
empowered the governor-general and coimcil ‘ from time 
to time to frame regulations for the provincial courts and 
councils.’ Copies of these regulations were to be sent to the 
Court of Directors and to the Secretary of State. They might 
be disallowed or amended by the king in council, but were 
to remain in force unless disallowed within two years. 

On assuming the active duties of revenue authority in 
Bengal in 1772, the president and council had made general 
regulations for the administration of justice in the country 
by the establishment of civil and criminal courts. And by 
the Begulating Act of 1773 the governor-general and council 

* Nvneonutr Mid Impty, iL 192. 
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■viete expieasly empowered to make rules, ordinaaoes, and 
regulations. But regulations made under this power had to 
be registered in the supreme court, ^ with the consent and 
approbation of that court. In 1780 the governor-general 
and council made regulations, in addition to those of 1772, 
for the more efiectuol and regular administration of justice 
in the provincial civil courts, and in 1781 they issued a revised 
code superseding all former regulations. If these regulations 
were made under the power given by the Act of 1773 they 
ought to have been registered. But it does not appear that 
they were so registered, and after the passing of the Act of 
1781 the governor-general and council preferred to act under 
the powers which enabled them to legislate without any 
leference to the supremo court. However, notwithstanding 
the limited purpose for which the powers of 1781 were given, 
it was under those powers that most of the regulation laws 
for Bengal purported to be framed. Regulations so made 
did not require registration or approval by the supreme court. 

But it was for some time doubtful whether they were binding 
on that court.2 

The Act of 1781 for deliuiug the powers of the supreme i'urtlior 
court was not the only legislation ol that year affecting the 
Bast India Company. The Company had by 1778 duly 
lepaid their loan of £1,400,000 from the Exchequer, and 
they subsequently reduced the bond debt to the limits pre- 
scribed by an Act of that year By an Act passed in 1781 * 
the Company were required to pay a single sum of £400,000 
to the public in discharge of all claims to a share in their 

‘ Ah French lawH had to bo registered by the ParkmeiU, and as Acts of 
I’arhament affecting the Channel Islands sbll have to be registered by the 
Royal Courts. 

’ See Cowell’s rojore Law Ledum, 1872, and /»(A« motter of Am^ Khan, 

0 Bengal Law Reports, 392, 408. The power of legislation was recognized 
and extended in 1797 by 37 Geo. Ill, c. 142, s. 8. See below, p. 71. 

* ig Geo. Ill, 0. 61. 

* 21 Geo III, c. 65. The Company were unable to meet the payments 
required by this Act, and sacoossiTe Acts had to be passed for extending 
the terms fixed for payment (22 Geo. HI, c. 51 ; 23 Geo. HI, cc, 36, 83 ; 

24 Geo HI, Bess, i, 0. 3). 
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territorial revenues up to Mardi i in that year, and thrir 
iotmet privileges were extended until three years’ notioe aftw 
March i, X791, By the same Act they were authorized to 
pay a dividend of 8 per cent, out of their clear profits, but 
three-fourths of the remainder were to go as a tribute to 
the public. 

By way of repayment of the military expenses incurred by 
the State on their behalf, the Company were required to pay 
two lacs of rupees annually for each regiment of 1,000 men 
sent to India at the Company’s desire. The Act further 
authorized the Company to enlist soldiers^ and punish 
deserters, and prohibited British subjects from residing more 
than ten miles from any of the Company’s principal settle- 
ments without a special licence. 

Parlia- Two Parliamentary committees on Indian affairs were 

meotaiy • . j . 

umuiriea appomted m the year 1781. The object of the first, of which 
Burke was the moat prominent member, was to consider the 
administration of justice in India. Its firstfruits were the 
passing of the Act, to which reference has been made above, 
for further defining the powers of the supreme court. But 
it continued to sit for inany years and presented several 
reports, some wntten by Burke himself. The other committee, 
which sat in secret, and of which Dundas was chairman, was 
instructed to inquire into the cause of the recent war in the 
Carnatic and the state of the British government on the 
coast. This committee did not publish its report until 1782, 
by which time Lord North’s Government had been driven 
out of ofiice by the dis8u$trous results of the American war, 
and had been succeeded by the second Kockingham ministry. 
The reports of both committees were highly adverse to the 
system of administration in India, and to the persons re- 
sponsible for that administration, and led to the passing of 
resolutions by the House of Commons requiring the recall 
of Hastings and Impey, and declaring that the powers given 

‘ This was tLa first Act ghiag Parliamentary sanction to the raising of 
European troops by the Company. Clode, MUHaryFortuoJOu Grown, i. 269. 
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by the Act of 1773 to the y^vemor'gen^ aod council ou|^t 
to h» more distinctly ascertained. But the Court of Pro- 
prietors of the Company persisted in retaining Hastings in 
of&ce in defiance both of their directors and of the House of 
Commons, and no steps were taken for further legislation 
until after the famous coalition ministry of Fox and North 
had come into office. Soon after this event, Hundas, who 
was now in opposition, introduced a Bill which empowered 
the king to recall the principal servants of the Company, and 
invested the Governor-General of Bengal with power which 
was little short of absolute. But a measure introduced by 
a member of the opposition had no chance of passing, and 
the Government were compelled to take up the question 
themselves. 

It was under these circumstances that Fox introduced his 
famous East India Bill of 1783. His measure would have 
completely altered the constitution of the East India Company. 
It was clear that the existing distribution of powers between 
the State, the Court of Directors, and the Court of Proprietors 
at home, and the Company’s servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion. Dundas 
had proposed to alter it by making the governor-general 
practically independent, and vesting him with absolute power. 
Fox adopted the opposite course of increasing the control of 
the State over the Company at home and its officers abroad. 
His Bill proposed to substitute for the existing Courts of 
Ibrectors and Proprietors a new body, consisting of seven 
commissioners, who were to be named in the Act, were during 
four years to be irremovable, except upon an address from 
either House of Parliament, and were to have an absolut&power 
of placing or displacing all persons in the service of the Com- 
pany, and of ordering and administering the territories, 
revenues, and commerce of India. Any vacancy in the body 
was to be filled by the king. A second or subordinate body, 
consisting of nine assistant directors chosen by the legislature 
from among the largest proprietors, was to be formed for the 


Fox’s 

EastTndia 

Bill. 
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purpose of managing the detaiia^of commeioe. For the first 
five years they were given the seme security of tenure as thoj 
seven commissioners, but vacancies in their body were to be 
filled by the Court of Proprietors. 

The events which followed the introduction of Fox's East 
India Bill belong rather to English than to Indian constitu- 
tional history. Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous device 
for vesting the whole government and patronage of India in 
Fox and his Whig satellites , how, after having been carried 
through the House of Commons by triumphant majorities, 
it was defeated in the House of Lords through the direct 
intervention of the kuig ; how George III eontumcliously 
drove Fox and North out of office after the defeat of their 
measure ; how Pitt, at the age of twenty-five, ventured to 
assume office with a small minority at his back ; and how his 
courage, skill, and determination, and the blunders of his 
opponents, converted that minonty into a majority at the 
general election of 1784. 

Pitt’s Act Like other ministers, Pitt found himself compelled to 
introduce and defend when in office measures which he had 
denounced when in opposition The chief ground of attack 
on Fox’s Bill was its wholesale transfer of patronage from 
the Company to nominees of the Crown. Pitt steered clear 
of this rock of offence He also avoided the appearance of 
radically altering (he constitution of the Company. But his 
measure was based on the same substantial principle as that 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent subordination to a body 
representing the British Governmenl. 

The Act of 1784 ^ begins by establishing a board of six 
commissioners, who were formally styled the ‘ Commissioners 
for the Affairs of India’ but were popularly known as the 

' 24 f!co TIT, scss. 2, c. 2?. Almost the whole of this Act has been re- 
pealed, but many of its provisions were re-enacted in the snhaequent Acts 
of i;9?, 1813, and 1823. 
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Board of Control. They were to consist erf the Chancelior 
of the Exchequer and one of the secretaries of state for the 
time being, and of four other Privy Councillors, appointed 
by the king, and holding office durii^ pleasure. There was 
to be a quorum -of three, and the president was to have 
a casting vote. They were unpaid, and had no patronage, 
but were empowered ‘ to superintend, direct, and control all 
acts, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 
territorial possessions in the East Indies.’ They were to 
have access to all papers and instruments of the Company, 
and to be furnished with such extracts or copies as they 
might require. The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and bo bound by, all orders and 
directions of the Boanl, touching the civil or military govern- 
ment and revenues of India. The Board might approve, 
disapprove, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting for 
the eoncurrence of the directors. 

A committee of secrecy, consisting of not more than three 
members, was to be formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
committee of secrecy was to transmit these orders to India, 
without informing the other directors.^ 

The Court of Proprietors lost its chief governing faculty, 
for it was deprived of the power of revoking or modifying 
any proceeding of the Covirt of Directors which had received 
the approval of the Board of Control.* 

’ See Digest, s. 14. 

‘ H. 29. The Court of Proprietors had recently overruled tho resolution 
of the Court of Directors for the recall of Warren Hastings. 
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Tltese provimooB rdated to the Gknvenuaent Imdis 
home, HodiiioatioQs were also made in the governing bodies t 
of the different presidencies in India. 

The number of members of the governor-general’s ooundl 
was reduced to three, of whom the commander-in-chief of 
the Company’s forces in India was to be one and to have 
precedence next to the governor-general. 

The Grovemment of each of the Presidencies of Madras and 
Bombay was <0 consist of a governor and three counsellors, 
of whom the commander-in-chief in the presidency was to 
be one, imless the commander-in-chief of the Company’s 
forces in India happened to bo in the presidency, in which 
case he was to take the place of the local commander-in-chief. 
The governor-general or governor was to have a casting vote. 

The governor-general, governors, commander-in-chief, and 
members of council were to be appoinced by the Court of 
Directors. They, and any other person holding office under 
the Company in India, might be removed from office either 
by the Crown or by the directors. Only covenanted servants 
of the Company were to be qualified to be members of council. 
Power was given to make provisional and temporary appoint- 
ments. Resignation of the office of governor-general, governor, 
commander-in-chief, or member of council was not to he 
valid unless signified in writing.^ 

The control of the governor-general and council over the 
government of the minor presidencies was enlarged, and was 
declared to extend to ‘ all such points as relate to any transac- 
tions with the country powers, or to war or peace, or to the 
application of the revenues or forces of such presidencies in 
time of war.’ 

A similar control over the military and political operations 
of the governor-general and council was reserved to the Court 
of Directors. ‘ Whereas to pursue schemes of conquest and 
extension of dominion in India are measures repugnant to 

' s. 28. See Digest, s 82 This was probably enacted in consequence 
of the ciroumstaaces attending Hastings’s resignation of otBoe. 
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the wish, the honour, and policy of this nation,’ the governor- 
general and his council were not, without the express authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or preparations actually made for the 
commencement of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose territories were guaranteed by 
any existing treaty.^ 

The provisions of the Act of 1773 for the punishment of 
offences committed by British subjects in India were repeated 
and strengthened. Thus the receipt of presents by persons 
in the employment of the Company or the Crown was to be 
deemed extortion, and punishable as such, and there was an 
extraordinary provision requiring the servants of the Company, 
under heavy penalties, to declare truly on oath the amount of 
property they had brought from India. 

All British subjects were declared to be amenable to all 
courts of competent jurisdiction in India or in England for 
acts done in Native States, as if the act had been done in 
British territory.^ The Company were not to release or 
compound any sentence or judgement of a competent court 
against any of their servants, or to restore any such servant 
to office after he had been dismissed in pursuance of a judicial 
sentence. The governor-general was empowered to issue his 
warrant for taking into custody any person suspected of carry- 
ing on illicit correspondence with any native prince or other 
person having authority in India.® 


' s. 34, This enactment with its recital was substantially reproduced by 
a section of the Act of 1793 (33 Geo. Ill, c. 52, s. 42) which still remains 
nnrepealed. See Digest, s. 48. 

‘ s. 44. Be-onacted by 33 Geo. Ill, c. 52, s. 67. Seo Digest, s. 1 19. 

* H. ?3. This section was rc-enactcd in aubstance by 33 Geo. Ill, c. 52, 
ss. 45, 46. See Digest, s. 120. 

U9l' p 
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A special court, consisting of three judges, four peers, and 
six members of the House of Commons, was constituted for the 
trial in England of offences committed in India.^ 

The Company were required to take into consideration their 
civil and military establishments in India, and to give orders 
‘ for every practicable retrenchment and reduction,’ and 
numerous internal regulations, several of which had been 
proposed by Fox, were made for Indian administration. Thus, 
promotion was to Iks as a rule by seniority, writers and cadets 
were to be between the ages of fifteen and twenty-two when 
sent out, and servants of the Company who had been five 
years in England were not to be capable of appointment to an 
Indian post, unless they could show that Ihcir residence in 
England was due to ill health. 

The double government established by Pitt’s Act of 1784. 
with its cumbrous and dilatory procedure and its elaborate 
system of cheeks and counter-checks, though modified in 
details, rem ained substantially in force until 1858. In practice 
the power vested in the Board of Control was exercised by 
the senior commissioner, other than the Chancellor of the 
Exchequer or Hoei'ctary of State. He became known as the 
President of the Board of Control, and occupied a position 
in tho Government of the day corresponding to some extent 
to that of the modern Secretary of State for India. But 
the Board of Dimetors, though placed in complete sub- 
ordination to the Board of Control, retained their rights 
of patronage and their pow'ers of revision, and were thus 
left no unsubstantial share in the home dirertion of Indian 
affairs.® 

’ sa. 66-80. The elaborate enactments constituting tho court and 
regulating its procedure wore amended by an Act of 1786 (26 Geo. Ill, 
0. 57), and still remain on the Statute Book, but appear never to have 
been put in force. ‘ In 149 B.C., on the proposal of Lucius Calpumius Piso, 
a standmg Senatorial Oommibsion {guar aim ordmaria) was instituted to try 
in judicial foim the complaints of the provincials regarding the extortions 
of their Roman magistrates.’ Mommsen, 3, 73. 

* As to the practieal working of the system at the close of the eighteenth 
century see Kaye’s Admtntaltahon of the Hart Indtn Company, p. 129. 
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The first important amendments of Pitt’s Act were made Leghk- 
in 1786. In that year Lord Cornwallis^ was appointed 
govemor-general, and he made it a condition of his accepting 
office that his powers should be enlarged. Accordingly an 
Act was passed which empowered the governor-general in 
special oases to override the majority of his council and act 
on his own responsibility and enabled the offices of governor- 
general and commander-in-chief to be united in the same 
person.® 

By another Act of the same session the provision requiring 
the approbation of the king for the choice of governor-general 
was repealed. But as the Crown still retained the power of 
recall this repeal was not of much practical importance.* 

A third Act ® repealed the provisions requiring servants 
of the Company to disclose the amount of property brought 
homo by them, and amended the constitution and procedure 
of the special court under the Act of 1784. It also declared 
(s. 2q) that the criminal jurisdiction of the supreme court at 
Calcutta was to extend to all criminal offences committed in 
any part of Asia, Africa, or America, beyond the Cape of Good 
Hope to the Straits of Magellan, within the limits of the 
Company’s trade, and (s. 30) that the governor or president 
and council of Fort St. George, in their courts of oyer and 
terminer and jail delivery, and the mayor’s court at Madras 
should have civil and criminal jurisdiction over all British 
subjects residing in the territories of the Company on the 
coast of Coromandel, or in any other part of the Carnatic, 

‘ ‘ The firat of the new dynasty of Parliamentary Govemors-General.' 

Lyall, British Donunion in India, p. 218. 

‘ See Digest, s. 44. 

' 26 Geo. in, c. 16. Lord Cornwallis, though holding the double office 
of governor-general and commander-in-chief, still found his powers in- 
sufficient, and was obliged to obtain in 1791 a special Act (31 Geo. Ill, 
c. 40) confirming his orders and enlarging his powers. The exceptional 
powers given to the governor-general by the Act of 1786 were repr^uced 
in the Act of 1793 (33 Geo. Ill, c. 52, ss. 47-51), by sections which ore still 
nominally in force but have been practically superseded by a later enact- 
ment of 1870 (33 Viet. c. 3, s. 5). See Digest, s. 44. 

‘ 26 ,Geo. Ill, c. 25. ‘ 26 Geo, III, 0. 57. 

F 2 
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or in the Northern Circars, or within the territorieB of the 
Soubah of the Deccan, the Nabob of Arcot, or the Rajah of 
Tanjore. 

In 1788 a serious difference arose between the Board of 
Controi and the Board of Directors as to the limits of their 
respective powers. The Board of Control, notwithstanding 
the objections of the directors, ordered out four royal regiments 
to India, and charged their expenses to Indian revenues. 
They maintained that they had this power under the Act 
of 1784. The directors on the other hand argued that under 
jirovisions of the Act of 1781, which were still unrepealed, 
the Company could not be compelled to bear the expenses 
of any troops excei)t those sent out on their own requisition. 
Pitt proi)oscd to settle the difference in favour of the Board 
of Control by means of an explanatory or declaratory Act, 
The discussions which took place on this measure raised 
constitutional questiojis which have been revived in later 
times.’ 

It was objected that troops raised by the Company in India 
would suffice and could be much more cheaply maintained. It 
WHS also argued on constitutional gromds that no troops 
ought to belong to the king for which Parliament did not 
annually vote the money. 

In answer to the first objection Pitt confessed that, in his 
opinion, the army in India ought to be all on one establishment, 
and should all belong to the king, and declared that it was 
mainly in pioparatioai for this reform that the troops were 
to be conveyed.® 

With respect to the second objection he argued that the 
Bill of Rights and the Mutiny Act, wdiich w'ere the only posi- 
tive enactments on the subject, were so vague and indefinite 

’ See the discussion in 1878 as to the emplojuncnt of Indian troops in 
Malta, Hansard, coxl. 14, and Anson, haw and Custom of the Constitution, 
vol. ii. pt. ii. p. 174 (jrd cd.). 

* Lord Cornwallis was at this time considering a scheme for the com- 
bination of the king’s and Company’s forces. See Cornwallis Correspon- 
ifeacr, i. 251, 341 ; ii. 316, 572. 
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as to be almost nugatory, and professed his willingness to 
receive any suggestions made for checking an abuse of the 
powers proposed to be conferred by the Bill. 

The questions were eventually settled by a compromise. 

The Board of Control obtained the powers for which they 
asked, but a limit was imposed on the number of troops which 
might be charged to Indian revenues. At the same time the 
Board of Control were prevented from increasing any salary 
or awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were required 
to lay annually before Parliament an account of the Company's 
receipts and disbursements.^ 

In 1793, towards the close of Lord Cornwallis’s governor- Charter 
generalship, it became necessary to take steps for renewal of 
the Company’s charter. Pitt was then at the height of his 
jiower ; his most trusted friend, Duudas,^ was I’resident of 
the Board of Control ; the war with Prance, which had just 
been declared, monopolized English attention ; and Indian 
finances were, or might plausibly be represented as being, 
in a tolerably satisfactory condition. Accordingly the 
Act of 1793.® which was introduced by Dundas, passed 
without serious opposition, and introduced no important 
alterations, (it was a measure of consolidation, repealing 
several previous enactments, and runs to an enormous 
length, but the amendments made by it relate to matters of 
minor importance. ( 

The two junior members of the Board of Control were 
no longer required to be Privy Councillors. Provision was 
made for payment of the members and staff of the Board 
out of Indian revenues. 

The cominander-in-chief was not to be a member of the 
council at Fort William unless specially appointed by the 

* 28 Goo, III, c. 8 ; Clode, Mihiary Fortet of the Crown, i. 270. 

' Hoary Dundas, who afterwards became the first Viscount Molville. 

Ho did not bocomo president till Juno 22, 1703, but had long been the most 
powerful momber of the Board. 

' 33 deo. Ill, 0. 52. 
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Court of IMrectors. Departure from India with intent to 
return to Europe was declared to vacate the ofB.oe of governor- 
general, commander-in-chief, and certain other high offices. 
The procedure in the councils of the three presidencies was 
regulated, the powers of control exercisable by the governor- 
general were emphasized and explained, and the power of 
the governor-general to overrule the majority of his council 
was repeated and extended to the Governors of Madras and 
Bombay. The governor-general, whilst visiting another presi- 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him in his absence. A series of 
elaborate provisions continued the exclusive privileges of trade 
for a further term of twenty years, subject to modifications 
of detail. Another equal!}' elaborate set of sections regulated 
the application of the Company’s finances. Power was given 
to raise the dividend to lo per cent., and provision was made 
for payment to the Exchequer of an annual sum of £500,000 
out of the suridus revenue w’hich might remain after meeting 
the necessary expenses, paying the interest on, and providing 
for reduction of capital of, the Company’s debt, and payment 
of dividend. It is needless to say that this surplus was never 
realized. The mutual claims of the Company and the Crown 
in respect of military expenses wore adjusted by wiping out 
all debts on cither side up to the end of 1792, and providing 
that thenceforward the Company should defray the actual ex- 
penses incurred for the supjwrt and maintenance of the king’s 
troops serving in India. Some supplementary provisions 
regulated matters of ch-il administration in India. The 
admiralty jurisdiction of the supreme court of Calcutta was 
expressly declared to extend to the high seas. Power was 
given to appoint covenanted servants of the Company or 
other British inhabitants to be justices of the peace in Bengal. 
Pow'er was also given to appoint scavei^ers for the presi- 
dency towns, and to levy w'hat w'ould now be called a sanitary 
rate. And the sale of spirituous liquors was made subject 
to the grant of a licence. 
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A few pailiamentaiy enaotments of constitutional impor- 
tance were passed during the interval between the Charter 
Acts of 1793 and 1813. 

The lending of money by European adventurers to native 
princes on exorbitant terms had long produced grave scandals, 
such as those which were associated with the name of Paul 
Benham, and were exposed by Burke in his speech on the 
Nabob of Arcot’s debts. An Act of 1797^ laid down an 
important provision (s. 28) which is still in force, and which 
prohibits, under heavy penalties, unauthorized loans by British 
subjects to native princes. 

The same Act reduced the number of judges of the 
biipreme court at Calcutta to three, a chief justice and two 
puisnes, and authorized the grant of charters for the con- 
stitution of a recorder’s court instead of the mayor’s court 
at Madras and Bombay. It reserved native laws and eustoms 
m terms similar to those contained in the Act of 1781. It 
also embodied an important provision giving an additional and 
express sanction to the exercise of a local power of legisla- 
tion in the Presidency of Bengal. One of Lord Cornwallis’s 
regulations of 1793 (Reg. 41) had provided for forming into 
a regular code all regulations that might be enacted for the 
internal government of the British territories of Bengal. 
The Act of 1797 (s. 8) recognized and confirmed this ‘ wise 
and salutary provision,’ and directed that all regulations 
which should be issued and framed by the Governor-General 
ill Council at Port William in Bengal, affecting the rights, 
liersons, or property of the natives, or of any other indi- 
viduals who might be amenable to the provincial courts of 
justice, should bo registered in the judicial department, and 
formed into a regular code and printed, with translations 
m the country languages, and that all the grounds of each 
regulation should be prefixed to it. The provincial courts 
of judicature were directed to be bound by these regu- 
lations, and copies of the regulations of each year were 
' ' 37 Cleu. ill, u. 143. !S«c Bigust, s. 118. 
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to be sent to the Court of Directors and to the Board of 
Control.^ 

I An Act of 1799 ““ gave the Company further powers for 
raising European troops and maintaining discipline among 
them. Under this Act the Crown took the enlistment of 
men for serving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost of recruiting. Authority was given 
to the Company to train and exercise recruits, not exceeding 
2,000, and to appoint officers for that purpose (bearing also 
His Majesty’s commission) at pay not exceeding the sums 
stated in the Act, The number which the Crown could 
hold for transfer to the Company was limited to 3,000 men, 
or such a number as the Mutiny Act for the time being should 
specify. All the men raised were liable to the Mutiny Act 
until embarked for India. 

An Act of 1800 ® provided for the constitution of a supreme 
court at Madras, and extended the jurisdiction of the supreme 
court at Calcutta over the district of Benares (which had 
been ceded in 1775) and all other districts which had been or 
might thereafter be annexed to the Presidency of Bengal. 

An Act of 1807 *gavo the governors and councils at Madras 
and Bombay the same powws of making regulations, subject 
to approval and registration by the supreme court and re- 
corder’s court, as had been previously vested in the Govern- 
ment of Bengal, and the same power of appointing justices 
of the peace. \ 

The legislation of 1813 was of a very different character 
from that of 1793. It was preceded by the most searching 
investigation which had yet taken place into Indian affairs. 
The vigorous policy of annexation carried on by Lord 

' See Harington’s Aiialyslf, 1-9. 

* 39 & 40 Geo. Ill, c. 109. See Clode, Military Forces of the Groom, i. 289. 

° 39 & 40 Geo. Ill, c. ^9. The charter Under this Act was granted in 

December, 1801. Bombay did not acquire a supreme court until 1823 
(3 Geo. IV, c. 7 1 ). 

* 47 Geo, III, gess. 2, c. oS. 
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Wellesley duiiug his seven years’ tenure of office (1798-1805) 
had again involved the Company in financial difficulties, and 
in 1808 a committee of the House of Commons was appointed 
to inquire, amongst other things, into the conditions on which 
relief should be granted. It continued its sittings over the 
four following years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time. When the time arrived for taking 
.steps to renew the Company’s charter, a Dundas ^ was stiU at 
the Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked in 
1793. Napoleon had closed the European ports, and British 
traders imperatively demanded admission to the ports of Asia. 
At the end of 1811 Lord Melville told the Court of Directors 
that His Majesty’s ministers could not recommend to Parlia- 
ment the continuance of the existing system imless they were 
prepared to agree that the ships, as well as goods, of private 
merchants should be admitted into the trade with India under 
such restrictions as might be deemed reasonable. 

The Company struggled hard for their privileges. They 
began by arguing that their political authority and com- 
mercial privileges were inseparable, that their trade profits 
^ve^e dependent upon their monopoly, and that if their trade 
profits were taken away their revenues would not enable them 
to cany on the government of the country. But their 
accounts had been kept in such a fashion as to leave it very 
doubtful whether their trade profits, as distinguished from 
their territorial revenues, amounted to anything at all. And 
this ground of argument was finally cut from under their 
feet by the concession of a continued monopoly of the tea trade, 
from which it was admitted that the commercial profits of 
the Company were principally, if not wholly, derived. 

Driven from this position the Company dwelt on the 

' Robert Dondtui, who, on his fatber’b death in 1811, became the second 
Viscount Melville. 
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political dangers which would arise from an unlimited resort 
of Europeans to India. The venerable Warren Hastings was 
called from his retreat to support on this point the views 
of the Company before the House of Commons, and it was 
on this occasion that the members testified their respect for 
him by rising as a body on his entrance into the House and 
standing until he had assumed his seat near the bar. His 
evidence confirmed the assertions of the Company as to the 
danger of unrestricted European immigration into India, and 
was supplemented by evidence to a similar effect from Lord 
Teignmouth (Sir J. Shore), Colonel (Sir John) Malcolm, and 
Colonel (Sir Thomas) Munro. Experience had proved, they 
affirmed, that it was difficult to impress even upon the 
servants of the Company, whilst in their noviciate, a due 
regard for the feelings and habits of the people, and English- 
men of classes less under the observation of the supreme 
authorities were notorious for the contempt with which, in 
their natural arrogance and ignorance, they contemplated the 
usages and institutions of the natives, and for their frequent 
disregard of the dictates of humanity and justice in their 
dealings with the people of India. The natives, although 
timid and feeble in some places, were not without strength 
and resolution in others, and instances had occurred where 
their resentment had proved formidable to their oppressors. 
It was difficult, if not impossible, to afford them protection, 
for the Englishman was amenable only to the courts of British 
law established at the iwesidencies, and although the local 
magistrate had the power of sending him further for trial, 
yet to impose upon the native com2)laiuant and witness the 
obligation of repairing many hrmdred miles to obtain redress 
was to subject them to delay, fatigue, and expense, which 
would be more intolerable than the injury they had 
suffered. 

That their apprehensions were unfounded no one who is 
acquainted with the history or present conditions of British 
India would venture to deny. But they were expressed by 
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the advocates of the Company in language of unjustifiable 
intemperance and exaggeration. Thus Mr. Charles Grant, 
in the course of the debate in the House of Commons, dwelt 
on the danger of letting loose among the people of India 
a host of desperate needy adventurers, whose atrocious conduct 
in America and in Africa afforded sufficient indication of the 
evil they would inflict upon India. 

The controversy was eventually compromised by allowing 
Europeans to resort to India, but only under a strict S3^tem 
of licences. 

Closely connected with the question of the admission of 
independent Europeans into India was that of missionary 
enterprise. The Government were willing to take steps for 
the recognition and encouragement of Christianity by the 
appointment of a bishop and archdeacons. But a large 
number of excellent men, belonging mainly to the Evangelical 
jiarty, and led in the House of Commons by Wilberforce, 
were anxious to go much further in the direction of com- 
mitting the Indian Government to the active propagation 
of Christianity among the natives of India. On the other 
hand, the past and present servants of the Company, including 
even those who, like Lord Teignmouth, were personally in 
sympathy with the Evangelical school, were fully sensitive 
to the danger of interfering with the religious convictions or 
alarming the religious prejudices of the natives. 

The proposals ultimately submitted by the Government to 
Parliament in 1813 were embodied in thirteen resolutions.^ 

The first affirmed the expediency of extending the Com- 
pany’s privileges, subject to modifications, for a further term of 
twenty years. 

The second preserved to the Company the monopoly of the 
China trade and of the trade in tea. 

The third threw open to all British subjects the export and 
import trade with India, subject to the exception of tea, and 
to certain safeguards as to warehousing and the like. 

' Printed in an appendix to voL vii. of Mill and Wilson’s British India. 
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The fourth and fifth regulated the application of the 
Company’s territorial revenues and commercial profits. 

The sixth provided for the reduction of the Company’s 
debt, for the payment of a dividend at the rate of 10 ^ per 
cent, per annum, and for the division of any surplus between 
the Company and the public in the proportion of one-sixth 
to the former and five-sixths to the latter. 

The seventh required the Company to keep their accounts 
in such manner as to distinguish clearly those relating to the 
territorial and political departments from those relating to 
the commercial branch of their affairs. 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions. 

The ninth reserved to the Court of Directors the right of 
appointment to the offices of governor-general, governor, 
and commander-iu-chief, subject to the approbation of the 
Crown. 

Under the tenth, the number of the king’s troops in India 
was to be limited, and any number exceeding the limit was, 
unless emijloyed at the express requisition of the Company, 
to be at the public charge. This modified, in a sense fayour- 
able to the Company, Pitt’s declaratory Act of 1788. 

Then followed a resolution that it was expedient that the 
Church establishment in the British territories in the East 
Indies should be placed under the superintendence of a bishop 
and three archdeacons, and that adequate provision should 
bo made from the territorial revenues of India for their 
maintenance. 

The twelfth resolution declared that the regulations to bo 
framed by the Court of Directors for the colleges at Haileybury 
and Addiscombe ought to be subject to the regulation of 
the Board of Control, and that the Board ought to have 
power to send instructions to India about the colleges at 
Calcutta ^ and Madras. 


‘ The college at Calcutta had been iouuded by Lord Wellesley for the 
training of the Company's civil servants. 
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It was round the thirteenth resolution that the main 
controversy raged, and its vague and guarded language shows 
the difficulty that was experienced in settling its terms. 
The resolution declared ‘ that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as may tend to the introduction amongst 
Ihem of useful knowledge, and of religious and moral im- 
provement. That in the furtherance of the above objects, 
sufficient facilities shall be afforded by law to persons desirous 
of going to and remaining in India for the purpose of accom- 
plishing these benevolent designs, provided always, that 
the authority of the local Grovemments, respecting the inter- 
course of Europeans with the interior of the country, be 
preserved, and that the principles of the British Government, 
on which the natives of India have hitherto relied for the 
free exercise of their religion, be mviolably maintained.’ One 
discerns tl'.c planter following in the wake of the missionary, 
each watcl ('d with a jealous eye by the Company’s servants. 

The principles embodied in the Kcsolutions of 1813 were 
developed in the Act of the same year.i The language of the 
preamble to the Act is significant. It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues theieof, ‘ without prejudice to the undoubted 
sovereignty of the Crown of the United Kingdom of Great 
Britain and Ireland in and over the same ’ .* The constitutional 
controversy of the precedii'.g century was not to be reopened. 

The Act then grants the Indian possessions and revenues 
to the Company for a further term of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
but throws open the general India trade, subject to various 
restrictive conditions. 

’ 55 Geo. Ill, c. 15 

■* The sovereignty of the Crown ha<l been clearly reserved in the charter 
of i6q8. Bnt at that time the territorial poRseBeions were inHigniheanl. 
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The thirty-third section recites the thirteenth resolution, 
and the expediency of making provision for granting per- 
mission to persons desirous of going to and remaining in India, 
for the purposes mentioned in the resolution (missionaries) 
‘ and for other lawful purposes ’ (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants to 
proceed to any of the principal settlements of the Company, 
and to remain in India as long as they conduct themselves 
properly, but subject to such restrictions as may for the time 
being be judged necessary. Unlicensed persons are to be liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction in India. British subjects 
allowed to reside more than ten miles from a presidency town 
are to procure and register certificates from a direct court. 

A group of sections relates to the provision for religion, 
learning, and education, and the training of the Company’s 
civil and military servants. There is to be a Bishop of 
Calcutta, with three archdeacons under him. The colleges 
at Calcutta and elsewhere are placed under the regulations of 
the Board of Control. One lac of rupees in each year is to 
be ‘ set apart and applied to the revival and improvement 
of literature and the encouragement of Iho learned native of 
India, and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of the British territories 
in India.’ The college at Haileybury and the military seminary 
at Addiscombe ^ are to be maintained, and no person is to be 
appointed writer unless he has resided four terms at Hailey- 
bury, and produces a certificate that he has conformed to the 
regulations of the college. 

Then come provisions for the application of the revenues,® 

‘ The names of these places are not mentioned. 

' An interesting discussion of these proTisions is to bo found in tho corre- 
spondence of 1833 between Mr. Charles Grant and the Court of Directors. 
According to Mi. Grant the principle established by the Acts of 1793 and 
1813 was that tho profit accruing from tho Company’s commerce s^uld, 
in the first inslancp, be employed in securing the regular payment of divi- 
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for keeping the commercial and territorial accounts distinct, 
and for increasing and further defining the powers of super- 
intendence and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subject to the 
approval of the Crown in the case of the higher offices, and of 
ihe Board of Control in certain other cases. 

The number of king’s troops to be paid for out of the 
Company’s revenues is not to exceed 20,000, except in case 
f)f special requisition. In order to remove doubts it is 
expressly declared that the Government in India may make 
laws, regulations, and articles of war for their native troops, 
and provide for the holding of courts-martial. 

The local Governments are also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-payment. 

Justices of the peace are to have jurisdiction in cases of 
as.sault or trespass committed by British subjects on natives 
of India, and also in cases of small debts due to natives from 
British subjects. Special provision is made for the exercise 
of jurisdiction in criminal cases over British subjects residing 
more than ten miles from a presidency towm ; and British 
subjects residing or trading, or occupying immovable property, 
more than ten miles from a presidency town are to be subject 
to the jurisdiction of the local civil courts. 

And, finally, special penalties are enacted for theft, forgery, 
perjury, and coinage offences, the existing provisions of the' 
common or statute law being apparently considered insufficient 
for dealing adequately with these offences. 

The i mperial legislation for India during tho interval between Legisla- 
1813 ®^od 1833 does not present many features of importance. 

An Act of 1814 ^ removed doubts as to the powers of the 
Indian Government to levy duties of customs and other taxes. 

deads to the proprietors of stock, and should then be applied for the benefit 
of the toiritory. The last-mentioned applications to be snspended only 
so long as the burden of debt on the territory continued below a certain 
specified amount. 

' ? 1 |. Geo. TII, c. 105. 
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An Act of 1815 ^ gave power to extend the limits of the 
presidency towns, and amended some of the minor provisions 
of the Act of 1813. 

An Act of 1818 2 removed doubts as to the validity of 
certain Indian marriages, a subject which has always pre- 
sented much difficulty, but which has now been dealt with 
by Indian legislation.® 

An Act of 1820 * onabletl the East India Company to 
raise and maintain a corps of volunteer infantry. 

An Act of 1823 ® charged the revenues of India with the 
payment of additional sums for the pay and pensions of 
troops serving in India, and regulated the pensions of Indian 
bishops and archdeacons, and the salaries and pensions of 
the judges of the supreme courts. 

The same Act authorized the grant of a charter for 
a supreme court of Bombay in substitution for the recorder’.s 
court. 

The prohibition on settling in India without a licence 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823 ® ex- 
pressly declared that trade might be carried on in British 
vessels with all places within the limits of the Company’s 
charter except China 

Another Act of 1823 ’ consolidated and amended the laws 
for punishing mutiny and desertion of officers and soldiers 
in the Company’s service. 

An Act of 1824® transferred the island of Singapore to 
the East India Company. 

Acts of 1823® and 1826'® further regulated the salaries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency towns. 

’ S? Geo III, c. 84. “58 Geo. IIT, p. 84. 

“ See Acts III & XV of 1872. • i Geo. IV. c. 99. 

' 4 Geo. IV, e. 71. • 4 Geo. IV, c. 80. ' 4 Geo, IV, c. 81. 

' 5 Geo. IV, c. to8. Singapore was placed under the Colonial Office by 
the Straits Settlements Act. 1866 (29 & 30 Viet. o. 115, s. i). 

* o Geo. IV, e. 8? '» 7 Geo IV, c. v 
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An Act of 1828^ declared the real estates of British subjects 
dyii% udthin the jurisdiction of the supreme courts at the 
presidency towns to be liable for payment of their debts. 

Other Acts of the same year applied the East India Mutiny 
Act to the force known as the Bombay Marine,® and extended 
to the East Indies sundry amendments of the English criminal 
law.® 

And an Act of 1832^ authorized the appointment of 
persons other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to be Christians. 

When the time came round again for renewing the Com- charier 
pany’s charter, Lord William Bentinok’s peaceful regime had 
lasted for five years in India ; the Reform Act had just 
been carried in England, and Whig principles were in the 
ascendant. Bcntham’s views on legislation and codification 
were exercising much infiuence on the minds of law reformers. 
.Macaulay was in Parliament, and was secretary to the Board 
of Control, and James Mill, Bcntham’s disciple, was the 
examiner of India correspondence at the India House. The 
Charter Act of 1833,® like that of 1813, was preceded by 
careful inquiries into the administration of India. It intro- 
duced important changes into the constitution of the East 
India Company and the system of Indian administra- 
tion. 

The territorial possessions of the Company were allowed to 
remain under their government for another term of twenty 
years ; but were to be held by the Company ‘ in trust for 
His Majesty, his heirs and successors, for the service of the 
Goveniment of India.’ 

The Company’s monopoly of the China trade, and of the 
tea trade, was finally taken away. 

' Q Geo. IV, c. 55. '9 Geo. IV, c 7^. 

’ 9 Geo. rV, c. 74. * 2 & 3 Will. IV, e. 117. 

‘ 3 ft 4 Will. IV, 0. 85. The Act received the Royal Assent on August 28, 

1833, but did not come mto operation, except as to appointments and the 
like, imfil April 22, 1834 (s. 117). 

16 «l 


Q 



82 GOVERNMENT OF INDIA [CH. 

The Company were required to close their oommemai 
busiuess and to wind up their affairs with all convenient speed. 
Their territorial and other debts were charged on the revenues 
of India, and they were to receive out of those revenues 
an annual dividend at the rate of £io los. per cent, on the 
whole amount of their capital stock (i.e. £630,000 a year), 
but this dividend was to be subject to redemption by Parlia- 
ment on payment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two million 
pounds was to be paid by the Company to the National Debt 
Commissioners and accumulated with compound interest until 
it reached the sum of twelve millions.^ 

The Company, while deprived of their commercial functions, 
retained their administrative and political powers, under 
the system of double government instituted by previous 
Acts, and, in particular, continued to exercise their rights 
of patronage over Indian appointments. The constitution of 
the Board of Control was modified, but as the powers of the 
Board were executerl by its president the modifications ha<l 
no practical effect. The Act re-enacted provisions of former 
Acts as to the ‘ secret committee ’ of the Court of Directors, 
and the dispatches to be sent through that committee, and 
it simplified the formal title of the Company by authorizing 
it to be called the East India Company. 

No very material alteration was made in the system on 
which the executive government was to be carried on in 
India. 

The superintendence, direction, and control of the whole 
civil and inilitary government were expressly vested in a 
governor-general and counsellors, who were to be styled 
‘ the Governor-General of India in Ooimcil.’ ^ This council 
was increased by the addition of a fourth ordinary member, 

' As to the iinancisl arrangomcnis made under these provisions, seo the 
evidence of Mr. Melvill before the Lords Committee of 1852. 

* It will bo remembered that the Governor General had been previously 
the Governor-General of Bengal in Council. 
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wbo 'waa not to be one of the Company’s servants, and vras 
aot to be entitled to act as member of council except for 
legislative purposes.^ It need hardly be stated that the 
fourth member was Macaulay. 

The overgrown Presidency of Bengal® was to be divided 
into two distinct presidencies, to be called the Presidency 
of Fort William and the Presidency of Agra. But this 
provision never came into operation. It was suspended 
by an enactment of 1835 (5 & 6 Will. IV, c. 52), and the 
suspension was continued indefinitely by the Charter Act 
of 1853 (16 & 17 Viet. c. 95, s. 15). 

The intention was that each of the four presidencies, 
Fort William, Fort St. George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own. But the governor-general and his council were 
to be, for the present, the governor and council of Port 
William, and power was given to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone.® 

Important alterations were made by the Act of 1833 in 
the legislative powers of the Indian Government. ‘ At that 
date there were five different bodies of statute law in force 
in the (Indian) empire. First, there was the whole body 
of statute law existing so far as it was applicable, which 
was introduced b}"^ the Charter of George I and which applied, 

' ‘The duty of the fourth ordinary meiuher’ (under the Aot of 1833) 
was ronilned entirely to the subject of legislation ; he had no powor to sit 
nr vote except at meetings for tho parjKJso of making laws and regulations ; 
and it was only by courtesy, and not by right, that he was allowed to soo 
the papers or correspondence, or to be made acquainted with tho delibera- 
tions of Government upon any subject not immediately connected with 
legislation.’ Minute by Sir Barnes Peacock of November 3, 1859. 

* It had been increased by the addition of Benares in 1775, of tho modem 
Orissa in 1803, of large territories in the North-West in r8oi-3, and of 
Assam, Arakon, and Tenasserim in t824. 

' The power of reduction was exercised in 1833 by reducing the number 
of ordinary members of the Madras and Bombay councils from three to 
two (Political Dispatch of December 27, 1833). The original intention was 
to abolish the councils of the minor presidencies, hut, at the instance of the 
Court of Directors, their retention was left optional. 
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at least, in the presidency towns. Secondly, all English Acts 
subsequent to that date, which were expressly extended 
to any part of India. Thirdly, the regulations of the governor- 
general’s council, which commence with the Revised Code of 
1793, containing forty-eight regulations, all passed on the 
same day (which embraced the results of twelve years’ ante- 
cedent legislation), and were continued down to the year 1834. 
They only had force in the territoiies of Bengal. Fourthly, 
the regulations of the Madras council, which spread over the 
jieriod of thirty-two years, from 1802 to 1834, and are [were] 
In force in the Presidency of Fort St. George. Fifthly, the 
regulations of the Bombay Code, which began with the revised 
code of Mr. Monntstuart Elphinstone in 1827, comprising the 
results of twenty-eight years’ previous legislation, and were 
also continued into 1834, having force and validity in the 
Presidency of Fort Ht. Dand.’^ 

‘ In 1833,' says Mr. Cowell in continuation, ‘ the attention 
of J'arliarnent was directed to three leading vices in the 
])rocess of Indian government. The first was in the natim* 
of the laws and regulations ; the second was in the ill-defined 
authority and power from w hich these various law's and regula- 
tions emanated ; and the third was the anomalous and some- 
times conflicting judicatures hy w'hich the law's were ad- 
ministered.’ 

The Act of 1833 vested the legislative i)ow'cr of the Indian 
Government exclusively iu the Governor-General in Council, 
who had been, as has been seen, reinforced by the addition 
of a fourth legislative nieml>cr. The four Presidential Govern- 
ments w'cre merely authorized to submit to the Governor- ' 
General in Council ‘ drafts or jwojects of any law's or regula- 
tions w'hich they might think expedient,’ and the Governor- 
General in rouncil w'as required to take these drafts and 
projects into consideration and to coinnninicate his resolu- 
tions thereon to the Government proposing them. 

* Cowell, Tagore Letimi of 1872. For ‘ Foil St. David ’ read ‘ Bombay.’ 
See also HaiinGrton's Anaiysia of the Bengal HegidaUona. 
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The Governor-General in Council was expressly empowered 
to make laws and regulations — 

(а) ioT repealing, amending, or altering any laws or regula- 

tions whatever , for the time being in force in the Indian 
territories ; 

(б) for all persons, whether British or native, foreigncis or 

others, and for all courts of justice, whether established 
by charter or otherwise, and the jurisdiction thereof ; 
(c) for all places and things whatsoever within and through- 
out the whole and every part of the said territories. 
{f/)for all servants of the Company within the dominions 
of princes and States in alliance w ith the Company ; and 
(e) as articles of war for the government of the native 
officers and soldiers in the military service of the 
Company, and for the administration of justice by 
courts-martial to be holden on such officers and 
soldiers. 

But this pow'er was not to extend to the making of any 
laws and regulations — 

(i) which should rc|x.'al, vary, or suspend any of tho pro- 

visions of the Act of 1833, or of the Acts for punishing 
mutiny and desertion of officers and soldiers in the 
service of the Crown or of tho Company ; or 

(ii) which should affect any prerogative of tho Crown, or 

the authority of Parliament, or the constitution or 
rights of the Company, or any part of tho unwritten 
Jaws or constitutions of the United Kingdom, wherooji 
may depend tho allegiance of any person to the Crown, 
or the sovereignty or doniinioii of the Crown over the 
Indian territories ; or 

(iii) w'ithout the previous sanction of the Court of Diiectois, 

which should empower any court other than a chai’- 
tered court to sentence to death any of His Majesty’s 
natural-born subjects born in Europe, or their children, 
or abolish any of the chartered courts.^ 

' * Seo Digest, 8. 63. 



86 GOVERNMENT OF INDIA [CH. 

There was also an express saving of the right of 
Parliament to legislate for India and to repeal Indian 
Acte, and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parlia- 
ment. 

Laws made under the powers given by the Act were to 
be subject to disallowance by the Court of Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to require registra- 
tion or publication in any court of justice. 

The laws made under the Act of 1833 were known as Acts, 
and took the place of the ‘ regulations ’ made under previous 
Acts of Parliament. 

A comprehensive consolidation and codilicatiou of Indian 
laws was contemplated. Section 53 of the Act recited that 
it was ‘ expedient that, subject to such special arrangements 
as local circumstaucoB may require, a general system of 
judicial establishinonts and police, to which all persons what- 
soever, as well Eui'opoans as natives, may be subject, should 
be established in the said territories at an early period ; and 
that such laws as may be applicable in common to all classes 
of the inhabitants of the said territories, due regard being 
had to the rights, feelings, and jKJCuliar usages of the people, 
should bo enacted ; and that all laws and customs having the 
force of lav^ within the same territories should be ascer- 
tained and consolidated, and, as occasion may require, 
amended.’ 

The Act then went on to direct the Governor-General in 
Council to issue a commission, to be known as the ‘ Indian 
Law Commission,’ which was to inquire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 
establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the nature and operation of 
all laws, w'hether civil or criminal, written or customary, 
prevailing and in force in any part of the Indian territories, 
to which any inhabitants of those territories were then sub- 
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joct. The oommissioners were to report to the Governor- 
General in Council, setting forth the results of their inquiries, 
and suggesting alterations, and these reports were to be laid 
before Parliament. 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member.^ Its labours 
resulted directly in the preparation of the Indian Penal Code, 
which, however, did not become law until i860, and, indirectly 
and after a long interval of t me, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form part of the 
Indian Statute Book. 

Important provisions were made by the Act of 1833 for 
enlarging the rights of European settlers, and for pro- 
tecting the natives of the country, and ameliorating their 
condition. 

It was declared to be lawful for any natural-born subject 
of His Majesty to proceed by sea to any port or place having 
a custom-house establisliniont within the Indian territories, 
and to reside thereat, or to proceed to and reside in or pass 
through any part of the territories which were under the 
Oomi)any’B government on January i, 1800, or any part of 
the countries ceded b} the Nabob of the Carnatic, of tho 
province of Cuttack, or of the settlements of Singapore and 
Malacca. These rights might be exercised wdthout the require- 
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and objects of pursuit in India. A licence 
was still required for residence in any part of India other 
than those above mentioned, but i>ower was reserved to the 
Governor-General in Council, with the previous approbation 

^ His colleagues veto another English barrister, Mr. Cameron, afterwards 
law member of oounoil, and two civil servants of the Company, Mr. Macleod 
of the Madias Service, and Mr. (afterwards Sir William) Anderson of tho 
Bombay Service. Sir William Macnaghten of the Bengal Service was also 
appointed, but did not accept tho appointment. 
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of the Court of Directors, to declare any such part open, and 
remove the obligation of a licence. 

A other section expressly enabled any natural-bom subject 
of the Crown to acquire and hold lands in India. 

The regulations as to licences have long since been abolished 
or fallen into desuetude. But by s. 84 of the Act of 1833 
the Governor-General in Council was required, as soon as con- 
veniently might bo, to make laws or regulations providing 
for the 2Jrevontion or punishment of the illicit entrance into 
or residence in British India of 2)ersons not authorized to 
enter or reside therein. Effect has been given to this require- 
ment by Act III of 1864, under which the Government of 
India and local Gov'ernments can order foreigners to remov'o 
themselves frotn British India, and ap2)rehend and detain them 
if thej’ refuse to obey the order. Under the same Act the 
Governor-General in Council can a2)ply to British India, or 
any part thereof, special 2>rovibion8 as to the reporting and 
licensing of foreigners.^ 

An echo of the fears expressed in 1813 as to the dangers 
likely to arise from the free settlement of interlopers is to be 
found in the section which, after reciting that ‘ the removal of 
restrictions on the intorcoui'se of Euro2)eans with the said 
territories will render it necessary to 2Jrovide for any mischief 
or dangers that may arise therefrom,’ requires the Governor- 
General in Council, by lavs and regulations, to provide, with 
all convenient 82ieed, for the 2»rotectiou of the natives of the 
said territories from insult and outrage in their 2’ersons, 
religions, and o2)inious.- 

Nection 87 of the Act declared that ‘ Jio native of the said 
territories, noi- any natural-born subject of His Majesty 
resident therein, shall, by reason only of his religion, place 

' See AUtt Caufman r. Government of Bombay, [1894] I. L. R. 18 Bombay, 
636. As to tho general powers of excluding aliens from British territory, 
see Husgrove v. Chun Teeong Toy, [1891] L. R. A. C. 272 (exclusion of 
Chinese from Australia), and an article in tho Late Quarterly Review lot 
1897 on ‘ Alien Legislation and the Prerogative of the Crown 

> Sec SB. 295-8 of the Indian Penal Code. 
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oi birth, descent, colour, or any of them, be disabled from 
holding any place, office, or employment under the Company.’ 

The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
Ic'oadly or emphatically enunciated. 

And finally, the Governor-General in Council was required 
torthwith to take into consideration the means of mitigating 
the state of slaverj', and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
and safe, and to prepare and submit to the Court of 
Directors drafts ol laws on the subject.^ In preparing 
these drafts duo regard was to be had to the laws of 
marriage and the rights and authorities of fathers and heads 
of families. 

The sections of the Act which follow these broad declara- 
tions of policy arc concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to three, and with regulations for the 
college of Haileybury. 

The Act of 1833, as sent out to India, was accompanied 
by an explanatory dispatch from the tteurt of Directors, w'hich, 
according to a tradition in the India Office, was drafted by 
James Mill.=* 

During the twenty years’ interval between the Cliarter Act I^gkla. 
i>l 1833 and that of 1853 there was very little Parliamentarj' betwoon 
legislation on India. and 

All Act of 1835 (5 & b Will. IV, c. 5.2) suspended the pro- 
r isioiis of the Act of 1833 as to the division of the Presidency 
of Bengal into two presidencies,® and authorized the appoint- 

’ See Act V of 1843 and ss. 370, 37: of the Indian Penal Code. See also 
Mi. Cameron’s evidence before the Select Committee of the House of Lords 
in 1852, and Minutes by Sir H. S. Maine, No. 92. 

‘ Kaye, Adminutralion oftht Haat India Company, p. 137. 

‘ By 8. 15 of tho Charter Act of 1853 (16 & 17 Viet. c. 95) this suspension 
was continued until the Court of Directors and Board of Control should 
otherwise direct. 
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ment of a lieutenant-governor for the North-Western Pro- 
vinces.^ The project of establishing an executive council for 
the Bengal and North-Western Provinces was abandoned. 

An Act of 184a (3 & 4 Viet. c. 37) consolidated and amended 
the Indian Mutiny Acts, and empowered the Governor- 
General in Council to make regulations for the Indian Navy. 

An Act of 1848 (ii & 12 Viet. c. 21) enacted for India a law 
of insolvency, which has been repealed and re-enacted for 
the presidency towns by Act III of 1909. 

In 1853, during the governor-generalship of Lord Dalhousie, 
it became necessary to take steps for renewing the term of 
twenty years which had been created by the Act of 1833, 
accordingly the last of the Charter Acts (16 & 17 Viet. c. 95) 
was passed in that year. 

It differed from the previous Charter Acts by not fixing 
any definite term for the continuance of the powers, but 
simply providing that the Indian territories should remain 
under the government of the Company, in trust for the 
Crown, until Parliament should otherwise direct. 

The Act reduced the number of the directors of the Company 
from twenty -four to eighteen, and provided that six of these 
should be appointed by the Crown. 

It continued indefinitely, until the Court of Directors and 
Board of Control should otherwise direct, the suspension of 
the division of the Bengal Presidency contemplated by the 
Act of 1835, but authorized the appointment of a separate 
governor for that presidency, distinct from the governor- 
general.* However, the Act went on to provide that, unless 
and until this separate governor was appointed, the Court of 
Directors and Board of Control might authorize the appoint- 
ment of a lieutenant-governor of Bengal. The power of 


’ The finii appointment was made in 1836. 

’ Under the Act of 1833 the GoremoT-Geneial of India was also Qovemor 
of Bengal, but during hie frequent absences from Calcutta uaed to delegate 
his functions in the latter capacity to the senior member of bis council. 
See the evidence of Six Herbert Haddock and Mr. F. Millett befom the 
Select Committee of the House of Lords in 1852. 
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appointiog a eeparate governor waa not brought into opera- 
tion until the year 19x2, but the power of appointing a 
lieutenant-governor was exercised in 1854, and continued 
until X9I2- 

Sy the following section, power was given to the directors 
either to constitute one new presidency, with the same system 
of a governor and council as in the Presidencies of Madras 
and Bombay, or, as an alternative, to authorize the appoint- 
ment of a lieutenant-governor. The power to constitute a 
new presidency was not exercised, but a new lieutenant- 
governorship w'as created for the Punjab in 1859. 

Further alterations were made by the Act of 1853 
machinery for Indian legislation. The ‘ fourth ’ or legislative 
member of the governor-general’s council was placed on the 
same footing with the older or ‘ ordinary ’ members of the 
council by being given a right to sit and vote at executive 
meetings. At the same time the council was enlarged for 
legislative purposes bj' the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one other 
supreme court Judge, and the others A\ere Company’s servants 
ot ten years’ standing appointed by the several local Govern- 
ments. The result was that the council as constituted for 
legislative purposes under the Act of 1853 consisted of twelve ^ 
Jiiembers, namely — 

The governor-general. 

The commander-in-chief. 

The foul' ordinary members ui the go \eruoi -general’s 
council. 

The Chief Justice of Bengal. 

A puisne Judge. 

Four representative members (paid) “ from Bengal, Madras, 
Bombay, and the North-Western Provinces. 

‘ Power was given by the Act of 1853 to the govomor-genoral to appoint, 
with the sanction of the Home Government, two other members from the 
civil service, but this power wss never exercised. 

* They received salaries of £5,000 a year each. 
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The sittings of the legislative council were made public 
and their proceedings were oflaoially published. 

The Indian Law Commission appointed under the Act of 
1833 had ceased to exist before 1853. It seems to have 
lost much of its vitality after Macaulay’s departure from 
India. It lingered on for many years, published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, hut did not succeed in effecting 
any codification of the law.s or customs of the country, and 
was finally allowed to expire.^ Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purpose 
power was given to appoint a liody of English commissioners, 
with instructions to examine and consider the recommenda- 
tions of the Indian Commission.^ 

And, finally, the right of patronage to Indian appoint- 
ments was by the Act of 1853 taken away from the Court of 
Directors and directed to bo exercised in accordance with 
regulations framed by the Hoard of Control. These regula- 
tions threw the covenanted civil service open to general 
competition.® 

In 1855 *iu Act was passed (18 & 19 Viet. c. 53) which 
prohibited the admission of further students to Haileybury 
College after January 25, 1856, and directed the college 
to be closed on January 31, 1858. 

‘ A» to the procogdiugs of the Comuiisuiou, sco the ovidmeo given hi 
1852 before the iSeleet Coiuiaitteo of the House of Lords on the East India 
Company's ebartor by >lr. E. Millott and Mr. Hay Cameron. Mr. MiUett 
was the iirst secretary, and was afterwards member of the Commission. 
Mr. Oanioron was one of the Hist members of the Commission, and was 
afterwards iegishvtivc member of the govoruor-genorai’s eouueil. 

* The uommissiouei's appointed under this power were Sir John (after- 
wards Lord) Bomilly, Sir John Jervis (Chief Justice of Common Fieas), 
Sir Edward Hyaii, (’. H, Cameron, J, N. Maclcod, ,T. A. F. Hawkins, Thomas 
Flower Ellis, and Bobert Lowe (Lord Sherbrooke), They were instructed 
by the Board of Control to consider specially the preparation of a simple 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr courts. (Letter of Kovembor 30, 1853, from the 
Board of Control to the Indian Law Commission. ) 

* They were prepared in 1854 by a conimJttoo under the presidency of 
Lord Macaulay. 
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Ir 1854 was passed an Aot^ which has had important 
administrative results in India. Under the old system the 
only mode of providing for the government of newly acquired 
territory was by annexing it to one of the three presidencies. 
Under this system of annexations the Presidency of Bengal 
had grown to unwieldy dimensions. Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in 1836. The Act of 1853 had provided for the con- 
stitution of a second lieutenant-governorship, and, if necessary, 
of a fourth presidency. These powers were, however, not 
found sufficient, and it was necessary to provide for the 
administration of territories which it might not be advisable 
to include in any presidency or lieutenant-governorship.^ 

This provision was made by the Act of 1854, which em- 
powered the Governor-General of India in Council, with the 
sanction of the Court of Directors and the Board of Control, 
to take by proclamation under his immediate authority and 
management any part of the territories for the time being 
in the possession or under the government of the East India 
tlompany, and thereupon to give all necessary orders and 
directions respecting the administration of that part, or other- 
wise provide for its administration.® The mode in which this 
power has been practically exercised has been by the appoint- 
ment of chief commissioners, to whom the Governor-General 
in Council delegates such powers as need 'not be reserved to 
the Central Government. In this way chief commissioner- 
ships w'ere established for Assam,* the ftentral Provinces, 
Burma,* and other parts of India, But the title of chief 
commissioner was not directly recognized by Act of Parlia- 
ment,® and the territories under the administration of chief 
commissioners are technically ‘ under the immediate authority 

’ 17 & 18 Vief. e. 77. ^ Spp preamblp to Act of 1854. 

’ Sec Digest, 8. ?6. 

' The chipf pommissionprship of Asiiani was aholishpd in 1908, but 
FPStored in 1912. Burma was plaped nndpr a licutenant-govemor in 1897. 

' It has sinpp bppn rcpognized by fhp Apt of 1870 (33 Viet. c. 3), ss. i, 3. 
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and management ’ of the GoTemor-General in Council within 
the meaning of the Act of 1854. 

The same Act empowered the Government of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India ; expressly vested in the 
Governor-General in Council all the residuary authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided ; and 
directed that the governor-general was no longer to bear 
the title of governor of that presidency. 

The Tho Mutiny of 1857 gave the death-blow to the system 
ment'of * double government,’ with its division of powers and 
ladU Act, responsibilities. In February, 1858, Lord Palmerston intro- 
duced a Bill for transferring the government of India to the 
Crown. Under his scheme the home administration was to 
be conducted by a president with the assistance of a council 
of eight persons. The members of the council were to be 
nominated by the Crown, were to be qualified either by 
having been directors of the Company or by service or 
residence in India, and wore to hold oifice for eight years, 
two retiring by rotation in each year. In other respects the 
scheme did not differ materially from that eventually adopted. 
The cause of the East India Company was pleaded by John 
Stuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large majority. 

Shortly afterwards, however. Lord Palmerston was turned 
out of office on the Conspiracy to Murder Bill, and was suc- 
ceeded by Lord Derby, with Mr. Disraeli as Chancellor of 
the Exchequer and Lord Ellenborough as President of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the government of India, of which 
the most remarkable feature was a council consisting partly 
of nominees of the Crown and partly of persons elected on 
a complicated and elaborate system, by citizens of Manchester 
and other large towns, holders of East India stock, and others. 
This scheme died of ridicule, and w'hen the House assembled 
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after the Easter recess no one could be found to defend it> 
Mr. Disraeli grasped eagerly at a suggestion by Lord John 
Russell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House. In the meantime 
Lord EUenborough had been compelled to resign in con- 
sequence of disapproval of bis dispatch censuring Lord 
Canning’s Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India.® 

This Act declared that India was to be governed directly by 
and in the name of the Crown, acting through a Secretary of 
State, to whom were to be transferred the powers formerly 
exercised either by the Court of Directors or by the Board 
of Control. Power was given to appoint a fifth principal 
iSecretary of State for this purpose. 

The Secretary of State was to be aided by a council of 
fifteen members, of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East India 
Company. The major part both of the appointed and of the 
elected members were to bo persons who had served or resided 
in India for ten years, and, with certain exceptions, who had 
not left India more than ton years before their appointment. 
Future appointments or elections were to be so made that 
nine at least of the members of the council should hold these 
qualifications. The power of filling vacancies was vested in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of the council were to hold office 
during good behaviour, but to lie removable on an address 
by both Houses of Parliament, and were not to be capable of 
sitting or voting in Parliament.® 

' It was to this Bill that Lotd Fahneraton applied the Spanish boy’s 
remark about Don Quixote, and said that whenever a man was to he seen 
laughing in the streets he was sure to have been disonssing the Government 
of Indio Bill. ‘ 21 & 22 Viet. c. 108. 

* These provisions have been modified by subsequent legislation. See 
Digest! »• 4. 
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The council was charged with the duty of conducting, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of India 
and the correspondence with India. The Secretary of State 
was to be the president of the council, with power to over- 
rule in case of difference of opinion, and to send, without 
reference to the council, any dispatches which might under 
the former practice have been sent through the secret 
committee.* 

The officers on the home establishment both of the Company 
and of the Board of Control were to form the establishment 
of the new Secretary of State in Council, and a scheme for 
a permanent establishment was to be submitted. 

The ])atronagc of the more important appointments in 
India w'as vested either in the Crown or in the Secretary 
of State in Council. Lieutenant-governors were to be ap- 
TH)inted by the governor-general subject to the approval of 
the thrown. 

As under the Act of 1853, admission to the covenanted 
civil service was to be open to all natural-bom subjects of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules to be made by 
the Secretary of State in Council with the assistance of the 
Civil Service Commissioners. 

The patronage to military cadetships was to be divided 
between the Secretary <'f State and his council. 

The property of the Company was transferred to the 
Crown. The expenditure of the levenucs of India was to be 
under the control of the Secretary of State in Council, but 
was to be charged with a dividenil on the Company's stock 
and with their debts, and the Indian revenues remitted to 
(Ireat Britain were to bo paid to the Secretary of State in 
Council and n2)])lied for Indian 2>nrj)oses. Provision was 
made for the apjmintment of a special auditor of the accounts 
of the Secretary of State in Council.® 

' Pico-t, ss. () 14. 


■ lbi<\ 2J, ^o. 
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The Board of Control was formally abolished. With respect 
to contracts and legal proceedings, the Secretary of State in 
Council was given a quasi-corporate character for the purpose 
of enabling him to assert the rights and discharge the liabilities 
devolving upon him as successor to the East India Company.^ 

It has been seen that under the authority given by various The 
Acts the Company raised and maintained separate military Army, 
forces of their own. The trooi>8 belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-enacted from time to time 
with amendments.^ The Company also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of 1858 transferred to the service of the Crown all 
the naval and militarj' forces of the Company, retaining, how- 
ever, their separate local character, with the same liability to 
local service and the same pay and privileges as if they w'ero 
in the service of the Coiiqiaiiy. Many of the European troops 
refused to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the transfer of their services,® and, failing to 
got these terms, were offered their discharge, 

Tn i860 the existence of European troops as a separate 
force was put au end to by an Act (23 & 24 Viet. c. 100) 
which, after reciting that it is not ex])cdient that a separate 
European force should be continued for the local service of 
Her Majesty in India, formally repealed the enactments by 
which the iSecrotaiy of State in Council was authorized to 
give directions for raising such forces. 

In 1861 the officers and soldiers formerly belonging to the 


* Digest, s. 35. 

’ The first of these Acts was an Act of 1/53 (2/ 600. II, c. 9), and the 
last was an Act of 1857 (20 4 2i Viot. c. 66), which was repealed in 1863 
(26 & 27 Viet. 0. 48). 

* In 1859 they made a ‘demonstration’ which, from the small stature 
of the recruits enlisted during the Indian Mutiny, was sometimes called 
the ' Dumpy Mutiny.’ Pritchard, Aimiatstfotion 0/ India, i. 36. 

1681 H 
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OompKay’s European forces were invited to join» and meol^ 
of them whre transferred to, the regular army ondar tha 
authority of an Act of that year (24 k 25 Viot. c. 74). Thus 
the European army of the late East India Company, exe^t 
a small residue, became merged in the military forces of the 
Croun.^ 

The naval force of the East India Company was not amal* 
gamated with the Koval Navy, but came to an end in i86j, 
when it was decidetl that the defence of India against serious 
attack by sea should lie undertaken b\ t he Koval Navy, which 
was also to jirovide for the jterformaiMc of the duties in the 
Peihian Gulf whuh had I ecu previouslv undertaken by the 
Indian Nav v - 

The change cfTeiteil bv the Government of TimIw Aet, 
1838. WH^ foiniallv aiiiioiiiKcd in India b\ the Queen's 
PrtK'laination of Xoveinfci i 1S38 
In 1839 the (iovernnicnt of India Vtl 1830 (22 & 23 Viet, 
c 41) wH'' jia»'>e<l foi dt'tcraiinini! the olhcci' b\ whom, and 
the iiuKle in vihuh vontiails on In-half of the Sifretary of 
State in (’(luneil were to be exeniti-d in India •* 

Tliicc A<t^ Ilf sricat iiii|M>rtan< c were jNisot'd in the year 
i8»)i 

Under the Chartci A<t of 179^ rank and iiroiiiotion in the 
Coini«nv's (ivil mtvmc were strutlv legulutcvl b\ seniority, 
Act, istii. j,]| j/i the (nij ■ „f ij,,. (’,;fnjionv's service 
in India under the dfgn*e of lounullm were strictly reserved 
to the civil servants of the pieMdemv in which the office 
was held But bv reason of the CMgeneies of the public 
service, numerous nvil a|i|Kiintnieiits had lieen made in 

' rndir (XMliii)! srr.iii,i< minis all tin srnt to India arr placed 

on the Indian rstalilishmi nt and fn>m that tuni* (ia«c to bo voted cm the 
Army Katimatin 7 hi iiunihir i>( thi (nitia m tlu' ir)pilar anny at find 
by the annual Ann> Ai I is ih i latrsl o* Is ‘ i icluatvc of the number actually 
wnmg Within Ihr Majimly's Imlian pouMswiona ’ Am I«> the eoil* 
atittttiMiality of <m|>li>viii|r Indian IpKifw oiitaHls India, ace nbofo p. 6B, 
nutv I. 

’ Sre Sir Cbarb-K Wuod'a letter to the Ailmimlty ol Oct. 20, 

• SceDigMt, a j? ^ 
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India In dkngMd of these reetriotioiis. Hm Indiso Civil 
Service Act, 1861 (34 A 25 Vkt. 0. 54), validated ail these 
irregular appointments in the past, but scheduled a number of 
appmntmentB which, in the future, were to be reserved to 
members of the covenanted civil service.* 

At the same time it abolished the rule as to seniority and 
removed all statutory' restrictions on Bp}>uintinents to offices 
not in the schwlulc. And, even with respect to the reserved 
offices, it left a power of a|i)Miiutin^ oiitsidi-rs iimicr exceptional 
circumstances. This [siwcr can only be e.\ercii>e<l where it 
appears to the authority mskiiiK the apjsdntinent that, under 
the cireumstarwes <if the it out'lit to be made without 
regard to statutory conditii>tiH. The {mtsoii ap]s'iiiitr<l must 
have resided for at Ica^t m-vco ,\c<ir^ m India. If the |inst is 
in the Kevenue nr .fndicwl licjmrtinent.s. the |H*rson ap|siinted 
must juws the •<!Uiie exaininutionH hikI fcH(^ «■. are nsprired in 
the case of the co\cniinU«d civil »iTvi<-e. The appointment 
is provisional only, and nuisl lie fortiiuith ie{Mvrte<i to the 
,S<<cretar> of Stale in I’oikh iI nirh the 'javial leBnins for 
inukiiu! it, and unlen*. u)>|irove<| niiinn tai-Kf months by the 
Seen'tary of State it U-coine*, voel ‘ 

The Indian Act. iSi.j (.•4 .t- Vii t c ((7). moiti- 

lioil the constitution of the iioverieT ceneral’s executive 
couneii and renioiiclli>it the Indian Ie;!i'l.itnri>'> 

A fifth onliiury inenilier wa«« nddwl to the ijovernor- 
getierars couneii. Of the live orbnarv inendsTs. three were 
rwiuirwl to Inive mtvwI for ten vears in lialia Ulster the 
l'om|)any or the < 'row 11, and one »a> to be a Iwrrister or 
advocate of live vear*' »tandin};. Power via* retained to 
upiNiint thti coinmaiHler m chief an extraonlinary nwmbor.* 
Power was given to the governor gi’iicral, in case of hia 
altsenee from headtpiarlera. to ap}Mint a ivrcsidenl of the 
( ouncil, with all the laiwers of the goi ernur general except 
those with rwtpeel to legislafinn. Awl. in such case, the 

' Tbii sakedate is still in turre, Ibsiwt. •• ot. 

' Ah protUon still exhts. IU4.S.95. ' IkU. .tu, 40. 

H 3 
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governor-general might invest himself with all the poweis 
exercisable by the Governor-General in Council, except 
powers with respect to legislation.^ 

For purposes of legislation the governor-general’s council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two years. Of these additional 
members, not less than one-half vrere to be non-official, that 
is to say, persons not in the civil or military service of the 
Crown.2 The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla- 
tive sitting within his province. 

The Legislative Council established under the Act of 1853 
bad modelled its procedure on that of Parliament, and had 
shown what was considered an inconvenient degree of in- 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government.® The 
functions of the new Legislative Council were limited strictly 
to legislation, and it was expressly forbidden to transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced.^ 

Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not 
to be introduced without the governor-general’s sanction. 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 

’ See Digest, ss 45, 47. 

* These provisions have been modified by subsequent legislation. See 
Digest, B. 60. 

* It had, among other things, discussed the propriety of the grant to 
the Mysore princes. See Proceedings of Legislative Council for iSfio, 
pp. 1343-1402. 

* 24 & 25 Viet. c. 67, s. 19. As to the object with which this saotion 
was framed, see paragraph 24 of Sir Charles Wood’s dispatch of August 9, 
1861. The restrictions impost in 1861 were relaxed in 1892 (55 ft 56 Viet, 
c. 14, s. 2), and have been farther relaxed since. Digest, s. 
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dieallo'wod by thd Queen, aoiwg through the Seoietary of 
State. 

The legislative power of the Governor-General in Council 
was declared to extend to making laws and regulations for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the ‘ Indian territories now 
under the dominion of Her Majesty,’ ^ and to making laws 
and regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all places and things within the said territories, and for all 
servants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty .2 But 
there u’ere express savings for certain Parliamentary enact- 
ments, for the general authority of Parliament, and for any 
part of the unwritten laas or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Croan may depend. 

An exceptional poa-er was given to the governor-general, 
in cases of emergency, to make, aithout his cc uncil,ordinances, 
which were not to remain in force for more than six months.^ 

Doubts had for some time existed as to the proper mode 
of legislating for nea'ly acquired territories of the Compan3'. 
When Benares and the territories afterwards known as the 
North-Western Provinces a'ore annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force in the older provinces of Bengal, Bihar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasserim were conquered in 
1824, and Pegu in 1852, these regions Here specially exempted 
from the Bengal Regulations, instructions, houever, being 
given to the officers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 

‘ Explained by 55 tc $6 Viot. c. 14, r. 3. Digest, a. 63. 

* These powers were extended by 28 & 29 Viet. 0. 17, s. i, and 32 & 33 
Viet. 0. 9S, s. t. See Digest, a 63. * See Digest, a €9. 
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far as they were suitable to the oircums t a unes of the ooQsteiy*^ 
And when the Punjab was annexed the view taken was 
the Gk)vernor-General in Council had power to make laws for 
the new territory, not in accordance with the forms prescribed 
by the Charter Acts for legislation, but by executive orders, 
corresponding to the Orders in Council made by the Crown 
for what are called Crown Colonies. P*rovinces in which this 
power was exercised were called ‘ non-regulation provinces ’ to 
distinguish them from the ‘ regulation provinces,’ which were 
governed by regulations formally made under the Charter 
Acts. A large body of laws had been passed under this 
power or assumed power, and in order to remove any doubts 
as to their validitv a section was introduced into the Indian 
Councils Act, i86i, declaring that no rule, law, or regulation 
made before the passing of the Act by the governor-general 
or certain other authorities should be deemed invalid by reason 
of not having been made in conformity with the provisions of 
the Charter Acts.* 

The power of legislation which had been taken away from 
the Governments of Madras and Bombay by the Charter Act of 
1833 was restored to them by the Act of 1861. The councils 
of the governors of Madras and Bombay were expanded for 
legislative purposes by the addition of the advocate-general 
and of other members nominated on the same principles as the 
additional members of the governor-general’s council.® No 
line of demarcation was drawn between the subjects reserved 
for the central and the local legislatures reH]»ectively ; but 
the previous sanction of the governor-general was made 
requisite for legislaticm by the local legislature in certain 

’ Chesney’s Indian Polity (3rd ed.), pp. 58, 64. 

* Indian legulation subsequentiy became necessary lor the purpoae of 
ascertaining and determining the rules which had been thus validated 
in general terms. See Sir James Stephen’s speech in the Legislative 
Council in the debate on the Punjab Laws Acts, March 26, 1872, and thn 
chapter contributed by him to Sir W. Hunter's Lt/e of Lord Mayo, voL ii. 
pp. 214-221. 

* These provisions have also been modified by subsequent legislation. 
See Digest, ss. 71, 76, 77. 
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ctlseB, and all Acts of the loeal legislature required the sub- 
sequent assent of the governor-general in addition to that 
of the Governor, and were made subject to disallowance by 
the Grown, as in the case of Acts of the governor-general’s 
council. There were also the same restrictions on the pro- 
ceedings of the local legislatures.^ 

The governor-general was directed to establish, by procla- 
mation, a legislative council for Bengal,® and was empowered 
to establish similar councils for the North-Western Provinces 
and for the Punjab.® These councils wore to consist of the 
lieutenant-governor and of a certain number of nominated 
councillors, and were to be subject to the same provisions 
as the local legislatures fur Madras and Bombay. 

The Act also gave power to constitute new provinces for 
legislative purposes and ap{K)int new lieutenant-governors, 
and to alter the boundaries of existing provinces.* 

The amalgamation of the supreme and sadr courts, that is Indian 
to say, of the courts representing the Crow n and the Company SnrtB 
re8|)0ctively at the presidency towns, had long l)een in con- 
temptation, and was carried into effect by the Indian High 
Courts Act, 

By this Act the Queen was cmjKiwered to establish, by 
letters patent,® high courts of judicature in Calcutta, Madras, 
and Bombay, and on theii ehtablishmcnt the old chartered 
supreme courts and the old ' Sadr Adalat ’ Courts were to 
be abolished, the juri.sdietioii and the powers of the abolished 
courts being transferred to the new high courts. 

Each of tlic high emirls was to consist of a chief justice 
and nut more than tifteen judges, of whom not less than 

' See note 4, ji. nx). 

' A li');Ulativc i-ouiu'il {or Bengal waa egtablulied by a proelamation of 
January 18, 18M. 

' A legulative <'ounuil was rstabliahcd for tbr Xoitb-Weatem Provincea 
and Oudh (now United Provuicca of Agra and Oudh) in 1886, and for the 
Punjab in 1807. 

* »». 46, 47. Digest, 8. 74. * J4 A ji; Viet. c. 104. 

' The letters patent or charters now m force with respect to these throe 
high courts bear date Docembor 28, 1805. 
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one-thiid, inoliiduig the chief justice, weTe to be berristecs, mkI 
not less than one-third were to be members of the oovenSbted«- 
civil service. All the judges were to be appointed by and 
to hold office during the pleasure of the Crown. The high 
courts were expressly given superintendence over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction.^ 

Power was given by the Act to establish another high 

court, with the same constitution and powers as the high 

courts established at the presidency towns.^ 

Legisla- The Indian High Courts Act of i86i closed the series 
tion siacg 

]86i. of constitutional statutes consequent on the transfer of the 
government of India to the Crown. Such Acts of Parliament 
as have since then been passed for India have done little more 
than amend, uith reference to minor points, the Acts of 1858 
and 1861. 

The Indian High Courts Act,i865,*cinpowered the Governor- 
General in Council to pass orders altering the limits of the 
jurisdiction of the several chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majesty resident in Native States. 

Another Act of the same year, the Government of India 
Act, 1865,* extended the legislative powers of the governor- 
general’s council to all British subjects in Native States, 
whether servants of the Crown or not,® and enabled the 
Governor-General in Council to define and alter, by proclama- 
tion, the territorial limits of the various presidencies and 
lieutenant-governorships .* 

The Government of India Act, 1869,’ vested in the Secretary 
of State the right of filling all vacancies in the Council of 
India, and changed the tenure of memlxsrB of the council 

* See Digest, ss. 96-103. 

' B. 16. Under this power a high court was established at Allahabad 
in 1866. It is probable that the power was thereby exbauated. 

* 28 A 29 Viot. 0. 15. Digest, 8. 104. 

* 28 A 29 Viet. c. 17. ‘See Digest, s. 63. 

* Ibid. 57. ’ 32 A 33 Viot. 0. 97, 
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bm, a tMuue dnring good behaviour to a term of ten 3rear8. 
It also transferred to the Crown bom. the Secretary of State 
in Council the right of filling vacancies in the offices of the 
members of the councils in India. 

The Indian Councils Act, 1869,^ still further extended 
the legislative powers of the governor-general’s council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very imjiortant modification in the machinery for Indian 
legislation was made by the Government of India Act, 1870.* 
It has been seen that for a long time the governor-general 
believed himself to have the power of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this power in 
the past, took away the power for the future, The Act of 
1870 practically restored this power by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India.® The machinery provided is as 
follows. The Secretary of State in Council, by resolution, 
declares the provisions of section 1 of the Act of 1870 ap- 
plicable to some particular i»art of a British Indian province. 
Thereupon the Governor in Council, lieutenant-governor, 
lieutenant-governor in Council, or chief commissioner of the 
promco, may at any time propose to the Governor-General 
in Council drafts of regulations for the peace and good govern- 
ment of that part, and these drafts, when approved and 
assented to by the Governor-General in Council, and duly 
gazetted, have the same force of law as if they had been 
formally passed at sittings of the Legislative Council. This 
machinery has been extensively applied to the less advanced 
districts of the different Indian provinces, and numerous regu- 
lations have been, and are constantly being, made under it. 

' 32 A 33 Viot. 0. 98. See Digest, s. 03. 

' 33 A 34 Viot. 0. 3. Digest, s. 68. 

' This restotatiou of a power of suinmary legislation was strongly advo* 
,cated by Sir H. S. Maine. See Minutes by Sir H. S. Maine, pp. 153, 156. 
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The aame Aot of 1870 contained two otlunr ivoriBaatW bf 
considerable importance. One of them (s. 5) repeated Aade 
strengthened the power of the governor-general to overrule 
his council.^ The other (s. 6), after reciting the expedioscy 
of giving additional facilities for the employment of natives of 
India ‘ of proved merit and ability ’ in the civil service 
of Her Majesty in India, enabled any native of India to 
be appointed to any ‘ office, place, or employment ’ in that 
service, notwithstanding that he had not been admitted to 
that service in the manner directed by the Act of 1858, i.e. 
by competition in England. The conditions of such appoint- 
ments were to be regulated by rules made by the Governor- 
General in Council, with the approval of the Secretary of 
State in Council.® The result of these rules was the ‘ statutory 
civilian,’ who has now' been merged in or superseded by the 
‘ Provincial Service.’ 

Two small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & 33 Viet. c. 34),® which made slight extensions 
of the powers of local legislatures, and the Indian Bishops Aot, 
1871 (34 & 35 Viet. c. 62), which regulated the leave of absence 
of Indian bishops. 

An Act of 1873 (36 Vict. c 17) formally dissolved the 
East India Company as from January i, 1874. 

The Indian Councils Act, 1874 (37 & 38 Vict. c. 91), enabled 
a sixth member of the governor-general’s council to be ap- 
pointed for public works jiurjioses. 

The Council of India Act, 1876 (39 & 40 Vict. c. 7), enabled 
the Secretary of State, for s|jecial reasons, to appoint any 
person having professional or other peculiar qualifications 
to be a member of the Council of India, with the old tenure, 

‘ during good behaviour,’ which had been abolished in 1869.^ 

* See Digest, s. 44. It will be rememberod that Lord Lytton acted under 
this XMwer when he exempted imported cotton goods from duty in 1879. 

' See ibid. 94. 

* This Act was passed in consequence of the decision of the Bombay 
Court in B. v. Beaj/, 7 Bom. Cr. 6. See note on s. 79 of Digest. 

* This power was exercised in the case of Sir H. S. Maine, and was pro- 
bably conferred with special reference to him. It has since been repealed. 
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la tile Muoa year was paeeed the Titles Act, i8^ 
(59 4 ; 40 Tict. c. xo), \rluch authorized the Queen to assume 
the title of Empress of India. 

The Indian Salaries and Allowances Act, 1880 (43 k 44 
Viet. 0. 3), enabled the Secretary of State to regulate by order 
certain salaries and allowances which had been previously fixed 
by statute.^ 

The Indian Marine Service Act, 1884 (47 & 48 Viet. c. 38), 
enabled the Governor-General in Council to legislate for main- 
taining discipline in a small marine establishment, now called 
the Royal Indian Marine, the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts.^ 

The Council of India Reduction Act, 1889 (52 & 53 Viet, 
c. ()5), authorize<l the Secretary of State to abstain from filling 
vacancies in the Council of India until the number should 
1)0 reduced to ten. 

The Indian Councils Act, 1892 (55 & 56 Viet. c. 14), 
authorized an increase in the number of the members of the 
Indian legislative councils, and emi)ouere(l the Governor- 
General in G»uncil, with the approval of the Secretary of 
State in Council, to make rules regulating the conditions 
under which these members are to be nominate*!.’ At 
the same time the Act relaxed the restrictions imposed 
by the Act of i8bi on the proceedings of the legisla- 
tive councils by enabling rules to be made authorizing 
the discussion of the annual financial statement, and the 
asking of questions, under prescribed conditions and re- 
strictions. 

The Act also cleared up a doubt as to the meaning of an 
enactment in the Indian Councils Act of 1861, modified some 
of the provisions of that Act about the office of ‘ additional 
members ’ of legislative councils, and enabled local legislatures, 
with the previous sanction of the governor-general, to repeal 

' Sec Digest, ss. 80, iij. 'See ibid. 

* See ibid, bo, ; I, 73. 
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oc Alter Acts of the governor-general’s oonnoil aSeotiag Uiefa^ 
provinoe.* 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viot- 
0. 62), abolished the offices of commanders-in-chief of the 
Madras and Bombay armies, and thus made possible a sim- 
plification of the Indian military system which had been 
asked for persistently by four successive viceroys.® 

The Contracts (India Office) Act, 1903 (3 Edw. VII, c. ii), 
declared the mode in which certain contracts might be made 
by the Secretary of State in Council.® 

The Indian Councils Act, 1904 (4 Edw .VII, c. 26), while con- 
tinuing the power to appoint a sixth member of the Governor- 
General’s Council, removed the necessity for appointing him 
specifically for public works purposes.® 

The Council of India Act, 1907 (7 Edw. VII, c. 35), modified 
the constitution of the Council of India. 

The Indian Councils Act, 1909 (9 Edw. VII, c. 4), the passage 
of which will always be associated with the name of Lord 
Morley of Blackburn, made important changes in the consti- 
tution and functions of the Indian legislative councils, and 
gave power to make changes in the executive governments 
of the Indian provinces. 

The introduction of the measure was preceded by dis- 
cussions and correspondence, which began in Lord Morley’s 
first year of office as Secretary of State for India, and extended 
over a period of nearly three years. 

In 1906 the Viceroy, Lord Minto, drew up a minute in 
which he reviewed the political situation in India, and pointed 
out how the growth of education, encouraged by British rule, 

* See Digest, s. 76. In the absence of this power the sphere of action 
of the then new legislature for the North-Western Provinces Oudh was 
confined within an infinitesimal area. 

^ * Admuustratiye reforms in India arc not carried out with undue pre- 
cipitanoy. The appointment of a single commandei-in-chief for Indii^ with 
four snboidinete commanders under him, was recommended by Lord 
Williem Bentinok, Sir Charles Hetcalfe, and others in 1833. (Further 
Papers respecting the Faet Indie Company’s Charter, 1833.} 

• See Digest, s. 32. « Digest, s. 39. 
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had lad to the rise of important classes claiming equality 
citizenship, and aspiring to take a larger part in shapiilg the 
policy of the government. He then appointed a committee 
of his council to consider the group of questions arising out 
oj these novel conditions. From the discussion thus com- 
mmiced was developed a tentative project of reform, which 
was outlined in a Homo Department letter to local govern- 
ments dated August 24, 1907. This letter, after having 
received approval by the Secretary of State in Council, was 
laid before Parliament, and was published in England and 
India.^ The local governments to whom it was culdressed 
were instructed to consult important bodies and individuals 
representative of various classes of the community before 
submitting their own conclusions to the Government of India. 
The replies were received in due course, and are to be found 
in the ‘ colossal blue books ’ appended to a letter from the 
Government of India, dated October i, 1908, in which the 
situation was again reviewed, and revised proposals were 
formulated. The views of the Secretary of State on these 
proposals wore expressed in a dispatch dated November 27, 

1908, * and were expounded by Lord Morley in a speech 
delivered in the House of Lords on December 17, 1908. 

Reference was made to the subject in the King’s speech 
which ushered in the session of 1909, and in the debates on 
the address in reply. The Bill embodj-ing the proposals of 
the Government, so far as they required Parliamentary 
authority, was iireseiited by Lorti Morley on February 17, 

1909, and was read a second time, after a debate of two days, 
on February 24. It passed through committee on March 4 > 
and w'as considered on report, read a third time, and passed 
by the House of Lords on March 9. In the House of Commons 
the Bill was read a second time on April i, was considered in 

* East India (Adviaoiy and Legislative Councils, &o.), 1907, Cd. 3710. 

' The letter of October i, 1908, and the dispatch of November 27, 1908, 
are to be found in voL i of the Blue Book entitled East India (Advisory and 
Legislative CSounoils, Ao.), 1908, Od. 4425. The replies ban the Local 
^loveEameats an embodied in separate volumes. 
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eonunittee on April 19, and on April 26 was oonsidsiied tm 
report, read a third time, and passed with amendments. ![!» 
Commons’ amendments were considered on May 4 and agreed 
to with an important modification which was accepted by 
the Commons. The Act thus passed received the Boyal Assent 
on May 25, 1909. 

The only important change in the Bill during its passage 
through Parliament related to the creation of executive 
councils for provinces under lieutenant-governors. Clause 3 
of the Bill as introduced enabled the Governor-General in 
Council, with the approval of the Secretary of State in 
Council, by proclamation, to create an executive council for 
any such province. This clause was struck out by the House 
of Lords, restored by the House of Commons, and eventually 
agreed to in the modified form in which it now stands as 
8. 3 of the Act. 

In the course of the debates on the Bill much was said 
about Lord Morlcj’s announcement of his intention to 
appoint a native of India to a post on the Governor-General’s 
council. This subject was not strictly relevant to the 
Bill, because, as was explained, the iwwer of making 
these appointments is fret* from any restriction as to 
race, creed, or place of birth. Effect was given to Lord 
Morlcy's intention by the apjiointinent of Mr. limha, in 
March, 1909, to the post of law member of the Governor- 
General’s council. This apimintment carried a step further 
the policy adopted in 1907, when two natives of India were 
placed on the Secretary of State's council. In pursuance of 
the same policy natives of India have lieen placed on the 
executive councils for Bengal, Madras, and Bombay, and for 
Bihar and Orissa. 

Under s. i of the Act the ‘ additional ’ members of the 
Indian legislative councils, i.e. those other than the members 
of the executive councils, must, instead of being all nominated, 
include elected members. 

By B. 2 power was given to raise the number of members of 
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the executive councils for Madras end Bombay to a maximum 
oi four, of whom two at least must be persons who at the time 
of their appointment have been in the service of the Crown 
in India for at least twelve years. 

Under s. 3 there is power to constitute an executive council 
for any province having a lieutenant-governor. But, except 
in the case of Bengal,^ the draft of any proclamation proposed 
to be made in pursuance of this pow'er must be laid before 
each House of Parliament, and the proclamation may be 
disallowed in pursuance of an address from either House. 
The number of the cxecxitive council must not exceed four. 

iS. 4 requires the appointment of vice-presidents of the 
several eouneils. 

By 8. 5 the Governor-General in Council, the Governors in 
Council of Madras and Bombay, an«l the lieutenant-governors 
or lieutenant-governors in council of other provinces were 
required to make ruKs authorizing at any meeting of their 
respective legislative eouneils the diseussion of the annual 
financial statement, and of any matter of general interest, 
and the asking of questions. 

Under ss. i and 0 then' is extensive jiowcr to make regula- 
tions for carrying the .\ct into effect. 

And uixler s. 7 certain proclamations, regulations, and rules 
arc required to lx* laid Ix'fore Pailiament when made. 

It will be seen that the proiisions of the Act of 1909 are, 
as is usual in Acts relating to India, couched in wide and 
general terms, leaving all detail.s, and some important matters 
of prineii>le, to lx* iletermined by regulations and rules made 
by the authorities m India. 

The regulations ami rules required to give effect in the first 
instance to the Act of 1909 are to be found in a Blue Book which 
was laid before Parliament in pursuance of s. 7 of the Act.* 

' This exception was by the Art of 1912 (a A 1 Oco. v. c. 6, 1, 2) extended 
(0 Bihar and OrUaa, for which an ext'ciitivo cuuiicil of three hae been 
(.oiwtituted. See below, p. 132. 

* Bast India (Executive and Legisiative Couiioils) Bogulations, Ao,, for 
ghing effect to the Indian Councils Act, 1909 (1910, Od. 4987}. 
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The Blue Book begms ‘with a notification &dng Notremfier X 5 t 
X909, as the date at which the provisions of the Act 'weie to 
come into operation. 

Then follow, under the headings Nos. II to IX, regulations 
and rules for the nomination and election of the members of 
the several legislative councils of India, other than those who 
are such members by virtue of being members of the executive 
councils. The regulations were, in the case of each council, 
of a general character, and related to such matters as nximber; 
qualifications, term of office, and mode of filling vacancies. 
The rules, which were scheduled to the regulations, were more 
detailed, and prescribed the mode in which the several 
elections were to be made. These regulations and rules are 
now superseded by revised regulations issued in 1912.^ 

In No. X are to be found important rules regulating the 
business of the Governor-General’s legislative council, and 
relating to (i) the discussion of the annual financial statement; 

(2) the discussion of matters of general public interest, and 

(3) the asking of questions.^ 

No. XI is a Home Department resolution of the Government 
of India, dated November 15, 1909, which describes in general 
terms the nature of the changes made by the Act of 1909, 
and the regulations under it, and has appended to it a table 
showing the constitutions of the several legislatiro councils.^ 

The changes made in the legislative councils by the Act of 
1909, and the regulations under it, as revised in 1912, may 
be considered under the heads of (A) (k)ustitution and (B) 
Functions.* 

* See below, p. 135. • Soo Appendix H. 

* This table is now suponeded by a new table showing tho constitution 
of the councils under tho regulations as revised in 1912. Hee Appendix 1 . 

* For the sake of convenience the changes include tho alteratkms made 

in pursuance of the territorial distributions consequent on the Cioronation 
Durbar. ’’ 
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A. CONSTITUnON 

The constitution of the counoils is changed in thiee respects : 

1. Numbers ; 

2. Proportion of official and non-official members ; 

3. Methods of appointment or election. 

I. Numbers. The Indian Councils Act, 1892, increased 
Iho size of the legislative councils constituted under the 
Act of 1861. The maximum of additional members was 
raised from 12 to 16 in the Governor-General’s council, 
and from 8 to 20 in the Madras and Bombay councils. 
The limit of number of the Bengal council was raised to 20, 
lhat of the United (then North-Western) Provinces to 15. The 
Punjab and Burma obtained legislative councils in 1897, and 
Eastern Bengal and Assam ^ in 1905, the maximum strength 
being fixed at 15 in the first two, and 20 in the third. 

These numbers arc now doubled or more than doubled. 
The additional members of the Governor-General’s council are 
to be not more than 60, the additional members of the councils 
of Bengal, Madras, and Bombay, and the members of the 
councils of the United Provinces, and of Bihar and Orissa, 
are to be not more than 50. In the Punjab and Burma 
the maximum is raised to 30. In computing the number 
of members of the Governor-General’s council, 8 must be 
added to the ‘ additional ’ members, namely, the 6 ordinary 
lucmljers of the executive council, the commandcr-in-chief, 
and the lieutenant-governor or chief eoinmissioner of the 
ju’ovince in which the council sits. (Similarly there are now' 
on the Madras an<l Bombay legislative councils 4 tx officio 
members, namely, in each case, the 3 members of the executive 
coimcil and the advocate-general ; and on the legislative 
councils for Bengal and for Bihar and Orissa there are the 
3 ordinary members of each of the new executive councils. 

' EMtem Bengal U now merged in Bengal, and the provinces of Bihar 
dnd Orissa and of Assam have separate legislative councils. 

itn I 
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Thus the actual strength of the legislative councils under the 
new law is as follows : ' 


Legislative Council of — 

j Number under Segula- ' 
j tions of 1913. 

Maximum number 
under Act of 1909. 

India 

68 

68 

Madras 

48 

54 

Bombay 

48 

54 

Bengal 


5J 

UnitM Provinces . 

40 

5° 

Bihar and Orissa 

44 


Punjab 

26 

30 

Burma 

17 

30 

Assam 

2; 

30 


2. Proportion of official and nun-official members. 

Under the Act of i86i at least onc-half of the additional 
members of the Icgislativ'e coiiueils of the Governor-General 
and of the governors of Madras and Bombay, and at least 
one-third of the members of the other legislative councils, 
had to be non-official. An official majority was not required 
by statute, but in practice was always maintained before the 
Act of igocj, except in Bombay, where the official members 
had been for some years in a minority. 

Under the regulations of 1909 and 1912 there must lx* an 
official majority in the Governor-General’s legislative eouncii, 
and a non-official majority in all the other legislative councils. 
The existing proportions, as fixed by the regulations, are as 
follows : 


Legitilaliiv Council nf — 

Officials. 

Xiiii-Offiniils. 

1 j\fajor/fy* 

India 


3-! 

1 Official, 

4 

Madras 

2i) 


Noii-offieial. 

6 

Bombay 

18 

38 

10 

Bengal 

19 

3-J 

13 

United Provinces . 

20 

77 

7 

Bihar and Orissa . . . 

18 

25 

7 

Punjab 

IfJ 

H 

4 

Burma 

1 0 

9 

3 

Assam 

9 

15 1 

. 6 


' Excluding in each case the head of the Oovemment, i.o. the Govemor- 
Gcneral, Governor, Lieiitenant-Govemor, or Chief (^mmieHioner. 
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These figures exclude in each case the head of the govern- 
ment, i.e. the Governor-General, Governor, Lieutenant- 
Governor, or Chief Commissioner. They also leave out of 
account the two ‘ expert ’ members or, in the case of Bihar 
and Orissa and of Assam, the one expert member, who may be 
appointed from time to time as occasion requires, and who 
may be either official or non-official.^ Any alteration in the 
number of the executive council would affect the proportions. 

It will be observed that these proportions are fixed by the 
regulations, not bj’ statute. They were so fixed in pursuance 
of the policy announced by the Secretary of State, who was of 
opinion that while it was necessary to maintain an official 
majority in the Governor-General s council, this was not 
necessary or desirable in the case of the other councils. Refusal 
by the provincial councils to jiass ncct'ssary legislation may 
1)0 met by exercise of the imwer vested in the Governor- 
General’s Council to h'gihlate for any part of liulia. Undesir- 
able legislation may be eheckeil by the ]H»wer of veto reserved 
to the head of the government. 

3. Methods of appointment nr ejection. 

Under the Act of 1861 the ' additional ' memlx'rs of the 
legislative councils were nominateil by the Governor-General, 
goTCmor, or lieutenant-governor, the only restriction on his 
discretion being the requirement to maintain a due proportion 
of unofficial memlKTs. 

By the Act of i8q2 tlie nominations were required to lie in 
accordance with regidations made by the Governor-General 
in council and ap])rovod by the Secretary of State. Under the 
regulations so made a certain numl)cr of these nominations 
bad to bo made on the recommendation of specified jiersons, 
IkkUos, and associations, the intention being to give a represen- 
tative character to the persoaM so nominated. There was no 
obligation to accept the recommendation, but in practice it 

‘ There is no provision for the appointment of exports, as emoh, on the 
(loronior-Genorars legislative counoil, but cx^jorts could bo placed on the 
( oiincil, when occasion requires, under bU powers of nominating members- 

I 2 
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was never refnsed. In the ease of other 
was to be had to the due and fair representation of the different 
classes of the community. Under the Act of 1909 the 
additional members must include not only nominated mem- 
bers, but also members elected in accordance with regulations 
made under the Act, and the regulations of November, 1909, 
as amended in 1912, give effect to this requirement. 

There is a separate set of regulations for every legislative 
council, and scheduled to each set are detailed rules as to the 
method of election. 

The provisions of the regulations themselves are of a more 
general character, and those framed for the Govcmor-General’s 
council may be treated as typical. 

They begin by fixing the number of * additional ’ members, 
classifying them as elected or nominated, describing in 
general terras the classes or bodies by whom the elected 
members are to be elected, and defining, by reference to 
the schedules, the constitution of the electorates and the 
method of election. The constitutions thus provided, both 
for the Governor-General’s council and for the other legisla- 
tive councils, will be found, in a tabular form, in an appendix 
to this book.^ 

The substitution of a system of election for a system of 
nomination obviously involves the imposition of certain dis- 
qualifications for election. These disqualifications arc laid 
down for the Governor-Generars council by llegulation IV, 
hich provides that — 

No person shall be eligible for election as a member of the 
council if such person 

(а) is not a British subject ; or 

(б) is an official ; or 

(c) is a female ; or 

(d) has been adjudged by a competent civil court to be of 
unsound mind ; or 

(c) is under twenty-five years of age ; or 


. ^ 

nommations regard 


’ Appendix I. 
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(/)iB an uncertifioated bankrupt or an undischarged in* 
solvent; or 

ig) has been dismissed from the Government service ; or 

{h) has been sentenced by a criminal court to imprisonment 
for an offence punishable with imprisonment for a term 
exceeding six months, or to transportation, or has been 
ordered to find security for good behaviour under the 
Code of Criminal Procedure, such sentence or order not 
having subsequently been reversed, or remitted, or the 
offender pardoned ; or 

(t) has been debarred from practising as a legal practitioner 
by order of any competent authority ; or 

{k) has been declared by the Governor-General in Council to 
be of such reputation and antecedents that his election 
would, in the opinion of the Governor-General in Council, 
be contrary to the public interest. 

But in cases Ig) {h) (i) and (k) the disqualification may be 
removed by an order of the Governor-General in Council in 
that behalf. 

Identical provisions are embodied in all the other sets 
of regulations, except that the powers e-xercisable by the 
Governor-General in Council may be exercised by the local 
government. 

The positive qualifications both of electors and of candidates 
are fixed by the scheduled rules, but by the regulations females, 
minors, and persons adjudged to be of unsound mind are 
disqualified for voting. 

Every person elected or nominated must, before taking 
his scat, make an oath or alfirination of his allegiance to the 
Crown. 

The ordinary term of office of an ‘ additional ’ member, 
whether nominated or elected, is three }'ears. But official 
members and members nominated as being persons who have 
expert knowledge of subjects connected with proposed of 
pending legislation are to hold office for three years or such 
shorter period as the Governor-General may at the time of 
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nomination determine. A member elected or nominated to 
fill a casual vacancy sits only for the uncxpired portion of his 
predecessor’s term. The effect of these provisions, which are 
repeated in substance in all the sets of regulations, is that 
for elected members of the legislative councils there must be 
a general election every three years. 

The regulations provide for declaring seats vacant, for 
choice or determination of seat in case of a candidate elected 
by more than one electorate, and for the case of failure to 
elect. 

An election is declared to be invalid if any corrupt practice 
is committed in connexion therewith by the candidate elected, 
and provision is made for the determination of disputes as 
to the validity of elections. 

The tables in A2)i)en(lix I, and, still more, the elaborate 
rules scheduled to the regulations under the Act of 1909, 
show the number and diversity of the electorates to the 
legislative councils, and the variety of methods adopted 
for constituting the electorates, and for regulating their 
procedure in elections. The object aimed at was to obtain, 
so far as possible, a fair rejiresentation of the different classes 
and interests in the country, and the legulations and rules 
were framed for this purjwse in acconlance with local advice, 
and with reference to the local conditions of each province. 
The consequent variety' of the rules makes it impossible to 
generalize their provisions or to summarize* their contents. 
All of them may V)e regarded as experimental, some of them 
are avowedly temporary and provisional . For instance, it has 
not yet been found practicable to constitute satisfactory 
electorates for the representatives of Indian commerce, 
except in the Bombay council, or for the representatives of 
the Punjab landholders and Muhammadans on the Govemor- 
General’s council. Under the existing regulations each of 
these interests is represented by nominated members, but 
election is to be substituted for nomination as soon as a 
workable electorate can be formed. 
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The most difficult of the problems to be faced was the 
representation of Muhammadans, who claimed to be repre- 
sented as a separate class or community. This problem has 
been attacked in various ways. One method adopted is 
a system of rotation. The representative of the Bombay 
landholders on the Governor-General’s council was elected at 
the first, and is to be elected at the thud and subsequent 
alternate elections, )>y the landholders of Sind, a great majority 
of whom are Muhammadans, while at other elections he is 
to be elected by the Sardars of Gujerat or the Sardars of the 
Deccan, a majority of whom are Hindus. In the Punjab the 
numliers of the Muhammadan and non-Muhammadan land- 
holders are about equal, and the representative of this eon- 
stltucncy is cx^x-cted to he alternately a Muhammadan and 
a non-Muhamniadan. V\’hcn these two seats, the Bombay 
scat and the Punjab seat, are held by non-Muhammadans 
there are to be two members elected by special electorates 
consisting of Muhammadan landholders in the United Pro- 
vinces and Muhammadans in Bengal. 

In some provinces there are special interests, such as the 
lea and jute industries in Bengal and Assam, mining in 
Bihar and Orissa, and the planting communities in Madras and 
Bihar and Orissa, for whom spi'cial ])rovisiun has been made. 

The representation of smaller classes and minor interests 
will have to Ixj met by nomination, in accordance with the 
needs of the time and the importance of different claims. 

Where the electorates are scattered, as in the case of the 
landholders and the Muhammadans, provision is made for the 
jueparation and publication of ek^etoral rolls containing the 
names of all i^rsons qualified to vote. 

The qualifications prescribed for electors in the case of 
landholders and Muhammadans vary greatly from province 
to province. Landhohlers must usually possess a substantial 
j)roperty qualification. In some cases titles and honorary 
' distinctions, fellowships of Universities, and pensions for 
public service are recognized as qualifications. 
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The qualifications for candidates are, as a rule, the same as 
those for electors, but in some oases, where such restrictions 
would be inappropriate, other qualifications are prescribed. 
Thus a person elected to the Govemor-Oeneral’s council by the 
unofficial members of a provincial council is required to have 
a place of residence within the province, and such practical 
connexion with the province as qualifies him to represent it. 
The election is either direct, or indirect through elected dele- 
gates. In some cases the electors or delegates vote at a single 
centre before a returning officer, in others they vote at different 
places before an attesting officer, who dispatches the voting 
paper to the returning officer. 

In Bengal delegates have been abolished by the regulations 
of 1912, and all voting is direct. 

The member of the Governor-General’s council chosen to 
represent the Muhammadan community of Bombay is electetl 
by the Muhammadan members of the Bombay council. The 
Government of India were awured that this method would 
secure better representation than election by delegates ad hoc. 

The procedure for voting is generally similar to that pre- 
scribed by the English Ballot Act. But in some cases, such 
as the elections by the corporations of the presidency towns, 
the chambers of commerce and the trade associations, the 
voting is regulated by the procedure usually adopted by these 
bodies for the transaction of their ordinary business. 

B. FUNCTIONS 

The functions of the legislative councils fall into three 
divisions, (a) legislative, (b) deliberative, and (c) interrogatory. 

(a) Legislative 

The Act of 1909, and the regulations under it, make no 
alteration in the legislative functions and powers of the 
provincial councils. These are still mainly regulated by the 
Act of 1861.^ 


‘ See Digest, m. 63-67, 76-78. 
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(6) Deliberative 

Between i86i and 1892 the powers of the legislative councils 
were confined strictly to legislation.^ TheActof i892introduced 
non-legislative functions by empoweringtheheadof the govern- 
ment in every case to make rules authorizing the discussion of 
the annual financial statement, provided that no member might 
propose a motion or divide the council. Under this power one 
or two days were allotted annually in every council to the dis- 
cussionof a budget already settled by the executive government. 

The Act of 1909 repealed the provisions of the Act of 1892 
on this point and required rules to be made authorizing at any 
meeting of the legislative councils the discussion of the annual 
financial statement and of any matter of general public interest.® 

The rules made under this direction introduce two important 
changes — 

(i) The discussion of the budget is to extend over several 
(lays, it takes place before the budget is finally settled, and 
members have the right to propose resolutions and to divide 
the council uiwu them ; 

(ii) At meetings of the legislative councils matters of general 
public iinimrtauce may bo discussed, and divisions may be 
taken on resolutions proposed by members. 

In each case the resolutions are to take the form of recom- 
mendations to the Government, and the Government is not 
bound to act upon them. 

The rules framed for the Governor-Generars coimcil are 
printed in the Blue Book of 1910,® and are of such interest and 
importance as to justify their reproduction in an appendix to 
this chapter.* It may' be useful to summarize here some of 
their leading provisions. 

Financial Staiemeni or Budget. The rules distinguish between 
the financial statement and the budget. The first means the 

' bee Digest, ss. 64, 77. • y Edw. VII, c 4, s, 5. 

* 1910, Cd. 4987. 

* Appendix III. The rules for the other oounoils are inoludcd in a Bios 
Book of 1913 (Cd. 6714), and are framed on similar lines. 



122 GOVERNMENT OF INDIA [Ctt. 

A 

preliminary financial estimates of the Govemor-Gleneral in 
Oouncil for the financial year next following. The second 
means the financial statement as finally settle<l by the 
Governor-General in Council. On a day appointed in each 
year by the Governor-General, the financial statement, with 
an explanatory memorandum, is to be ijicscnted to the council 
by the finance member, and a printed copy is to be supplied 
to each member. No discussion takes place on this day. 

The first stage of discussion takes place on a subsequent 
day after the finance member has made any explanations 
he thinks necessary. On this day any member may move 
any resolution entered hi his name in the list of business 
relating to any alteration hi taxation, new loan or additional 
grant to local governments proposed or mentioned in the 
financial statement or explanatory memorandum, and a dis- 
cussion takes place on any I'esolution so moved. 

The second stage of discussion iiegins after these lesolutions 
have been disposed of. The member of council in charge of 
a department explains the head or heads of the financial state- 
ment relating to his dejiartment, and resolutions may then 
be moved and discussed. 

The range of discussion is subject to important lestriciioiis. 
There is a schedule to the rules defining which heads of the 
financial statement are open to or are excluded from discus- 
sion. Among the excluded heads are military, political, and 
purely provincial affairs, under the heading ‘revenue,’ stamps, 
customs, assessed taxes, and courts, and, under the heading 
‘expenditure,’ assignments and comix'iisations, interest on 
debt, ecclesiastical expenditure, and state railways. Jlesidcs 
these the rules themselves exclude fnmi discussion any of the 
following subjects : 

(a) Any subject removed from the discussion of the Governor- 
General’s legislative council by s. 22 of the Indian 
Councils Act, 1861.^ 

' i. c. matters which the Oovcmor-Ocncral in Council has not power to 
repeal or affect by any law. See D^t, s. 03, 



HISTORICAL INTRODUC-HON 


123 


I] 

{b) Any matter afieoting the relations of His Majesty’s 
Government or of the Governor-General in Council with 
any Foreign State or any Native State in India ; or 

(c) any matter under adjudication by a court of law having 
jurisdiction in any part of His Majesty’s dominions. 

Any resolution moved must comply with the following 
conditions : 

(а) It must be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(б) it must be clearly and precisely expressed and must 
raise a definite issue ; 

(c) it must not contain arguments, inferences, ironical 
expressions, or defamatory statements, nor refer to the 
conduct or character of persons except in their official 
or public capacity ; 

{d) it must not challenge the accuracy of the financial 
statement ; 

(f) it must be directly relevant to some entry in the financial 
statement. 

Two clear days’ notiw of any resolution must bo given. 
The president may disallow any resolution or part of a resolu- 
tion without giving any reason other than that in his opinion 
it cannot be moved coiibistently with the public interests, 
or that it should be moved in a iirovincial council, and his 
decision cannot lx‘ challenged. 

'rhe budget as finally settled must lx* 2>resentetl to the 
council on or lK?fore March ^4 by the finance member, who 
then describes any changes made in the figures of the financial 
statement, and exjilains why any resolutions 2>UHsed by the 
council have not been acceptetl. No iliscussion takes place 
on this day, but on a subsequent day there is to be a general 
discussion at which observations may be made, but resolutions 
may not be moved. Nor is the budget as a whole to be sub- 
mitted to the vote of the council. 

Many of the rules for regulating jirooedure in debate are of 
a kind with whioh members of the House of Commons are 
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familiar, but some of them present distinetive features. No 
speech may exceed fifteen minutes, except those of the mover 
and the member in charge, who may speak for thirty minutes. 
Any member may send his speech in print to the secretary not 
less than two clear days before the day fixed for the discussion 
of a resolution, with as many copies as there are members, and 
one copy is to be supplied to every member. Any such speech 
may at the discretion of the president be taken as read. 

Matters of general public interest. Discussions on these 
matters must be raised by resolution, and must take place 
after all the other business of the day has been concluded. 
The general rules regulating the form of the resolutions, and 
the discussions upon them, are, in the main, the same as those 
for the discussion of resolutions on the financial statement, the 
chief difference being that the range of discussions is wider 
and that amendments are allowed. The only subjects speci- 
fically excluded from discussion are those belonging to the 
three classes mentioned above in connexion with the financial 
statement, namely, matters for which the councils cannot 
legislate, matters relating to foreign and native States, and 
matters under adjudication bya courtof law. But the president 
has the same discretionary power of disallowing resolutions as 
he has in the case of resolutions on the financial statement. 

The right to move amendments on resolutions is made 
subject to restrictions which are intended to provide safe- 
guards against abuse of the right. Fifteen days’ notice of 
a resolution is required, and priority depends on the time of 
receipt. When a question has been discussed, or a resolution 
has been disallowed or withdrawn, no resolution or amend- 
ment raising substantially the same question may be moved 
within one year. 

(c) Interrogatory 

Since 1892 members of the legislative councils have had 
the right to ask questions uixler conditions and restrictions 
prescribed by rules. This right is now enlarged by allowing 
a member to put a supplementary question ' for the purpose 
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of further eluoidsting any matter of fact regarding which 
a request for information has been made in his onginal 
question.’ But the president may disallow a supplementary 
question, and the member to whom it is addressed may decline 
to answer it without notice. The rules which now govern 
the asking of questions in the Governor-General's council are 
printed in the Blue Book of 1910, and are to be found in 
Appendix II. 

The quorum for the transaction of business, legislative or 
other, at meetings of the Govornor-GeneTal’s legislative 
council is fixed by one of the Regulations of 1912 for the 
constitution of that council. The Regulations for the several 
councils, in prescribing a quorum, omit reference to the 
presence of the president or vice-president (which is secured 
by statute) and merely state that, in order to form a quorum, 
a certain number of members must be present, viz., fifteen 
additional meml)ers in the Governor-Generars council, and 
ten in the councils of Bengal, Madras, Bombay, and Bihar and 
Orissa, ten in the United Provinces, eight in the Punjab and 
.\Bsam, and six in Burma. 

The Indian High Courts Act, 1911 (i & 2 Geo. V, c. 18) : 

(1) raised the maximum nuinl»er of judges of an Indian 
High Court from sixteen to twenty, 

(2) gave power to establish new high courts from time to 
time as occasion may require, and to make consequential 
changes in the juriwlictioii of the courts, and 

(.1) gave })ower to appoint temporary additional judges of 
any high court for a term not exceeding two years. 

The construction placed on the jx)wer to establish a new 
high court given by s. 16 of the Indian High Courts Act, 1861, 
had been, that the power was not recurrent and had been ex- 
hausted by the establishment of a high court at Allahabad. 

The Government of India Act Amendment Act, 1911 
(i & 2 Geo. V, c. 25), amended the pension provisions of the 
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Government of India Aot, 1858, by authorizing the gran# 
of allowances to the personal representatives of deceased 
members of the India Office staff. 

On December 12 , 1911, at a Durbar held at Delhi, King 
George V commemorated in person his coronation in West- 
minster Abbey as King of the United Kingdom of Great 
Britain and Ireland, and of the British dominions beyond 
the seas, and as Emjieror of India. The event was un- 
precedented in the annals of British India. Never before 
had an English king worn his imperial crown in India ; 
indeed, never before had a British sovereign set foot on 
Indian soil. There had been a general expectation that an 
exceptional occasion would be signalized by exceptional 
announcements. The expectation was not disappointed. At 
the great Durbar, the King-Emperor, accompanied by the 
Queen-Empress, was surrounded by a vast assemblage, which 
included the governors and great officials of his Indian empire, 
the great feudatory princes and chiefs of India, representa- 
tives of the Indian peoples, and representatives from the 
military forces of his Indian dominions. Three announce- 
ments were made. The first was made by the King-Emporor 
himself and expressed his personal feelings and those of the 
Queen-Empress. The second was made by the Governor- 
General on behalf of the King-Einperor, and declared the 
grants, concessions, reliefs and benefactions which His Imperial 
Majesty had been ])loascd to bestow upon this glorious and 
memorable occasion. The third was made by the King- 
Emperor in person and ran as follows : 

We are pleased to announce to Our People that on the 
advice of Our Ministers tendered after consultation with Our 
Governor-General in Council We have decided upon the 
transfer of the seat of the Government of India from Calcutta 
to the ancient Capital Delhi, and, simultaneously and as 
a consequence of that transfer, the creation at as early a date 
as possible of a Governorship for the Presidency of Bengal, 
of a new laeutenant-Govemorship in Council administering 
the areas of Bihar, Chota Nagpur, and Orissa, and of a Chief 
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Cominiamonenhip at Assam, with such adHunisfcralive changes 
and redistribution of boundaims as Our Govemor-Gmieral in 
Council with the approval of Our Secretary of State for India 
in Council may in due course determine. It is Our earnest 
desire that these changes may conduce to the better adminis- 
tration of India and the greater prosperity and happiness of 
Our beloved People. 

The decisions thus announced hatl been for many months 
the subject of discussions in the English Cabinet, at the India 
Office, and in the Govemor-General’s Council, and of corre- 
spondence between the Government of India and the Secretary 
of State in England. But the secret had been well kept, and the 
result of these deliberations was not discloscd,either in England 
or in India, before the King-Emperor’s announcement was made. 

The correspondence which led up to tho Durbar announce- 
ments is emljodied in a dispatch from the Government of 
India dated August 25, 1911, and in the Secretary of State’s 
rejjly of November i, ion. The dispatch states very fully 
the nature of Ihe pro2)osnls submitted to the Secretary of 
Stafe, and the reason.s for them. Tlie reply conveys a general 
assent. As both dispatch and reply are printed in an Appendix 
(III) to this hook, it seems unnecessary to recapitulate their 
contents here. 

The policy forcshadowe<l by the correspondence and 
announced at tlio Durbar embodied two great administrative 
changes ; a remodelling of the partition of Bengal, and 
ii transfer of the capital of India from Calcnttn to Delhi. 

In October, 1905. tho huge province under tho Lieutenant- 
(jovernor of Bengal had been dividetl into two lieutenant- 
governorships. Of these the western retained the old name of 
llongal and tho old seat of government at Calcutta, whilst tho 
ca.Htcrn was augmented by the addition of Assam, previously 
under a Chief Commissioner, was called Eastern Bengal and 
Assam, and had for its seat of government Dacca. 

The leairangemont effected in pursuance of the Durbar 
announcements made tho following changes : 

I. It reunited the five Bengali-speaking divisions of the 
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old province of Bengal, and formed them into a presideney 
administered by a governor in ooonoil. The area of this 
presidency or province is approximately 70,000 square miles, 
and its population about 42,000,000. The capital is at 
Calcutta, but it is understood that Dacca is to be treated as 
a second capital, and that the governor will reside there, just 
as the lieutenant-governor of the United Provinces frequently 
resides at Lucknow. 

2. It created a lieutenant-governorship in council, consist- 
ing of Bihar, Chota Nagpur, and Orissa, with a legislative 
council, and a capital at Patna. The area of this province is 
approximately 113,000 square miles, and its population about 

35.000. 000. 

3. It detached Assam from Eastern Bengal and placed it 
again under a chief commissioner. Assam has an area of 
about 56,000 square miles, and a population of about 

5.000. 000. 

These administrative changes were mainly effected under 
powers conferred by Acts relating to the government of India, 
but some supplementary legislation was required, both in India 
and in England. 

The Secretary of State for India in Council made a formal 
declaration that the Governor-General of India should no 
longer be the governor of the presidency of Port William 
in Bengal, but that a separate governor should be appointed 
for that presidency.^ 

By a royal warrant dated March 21, 1912, Lord Carmichael, 
previously governor of Madras, was appointed governor of the 
presidency of Fort William in Bengal. 

By a proclamation notified on March 22, 1912, a new pro- 
vince was carved out of the previous lieutenant-governorship 
of Bengal, was called Bihar and Orissa, and was placed under 
a lieutenant-governor.^ 

By another proclamation of the same date the territories 

* See notifications printed in Appendix IV. 

* See notifications printed in Appendix IV. 
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that ime in faiim to oonstitato the Vm&imsy of Fort 
William in Bengal ware delimited.^ 

And by a third proclamation of the same date the terri- 
tcaries which had before 1905 constituted the chief 00m- 
missionership of Assam were taken under the immediate 
authority and management of the Governor-General in 
Council, and again formed into a chief commissionership, 
called the chief commissionership of Assam.* 

The authorities for the powers thus exercised ate to be found 
by diligent search in the tangled mass of enactments relating 
to the government of India, and require some explanation. 

By s. 16 of the Government of India Act, 1853 (16 A 17 
Viet. 0. 95), the court of directors of the East India Company, 
acting under the direction and control of the board of control, 
were empowered to declare that the Governor-General in 
Council should not be governor of the presidency of Fort 
William in Bengal, but that a separate governor was to be from 
time to time appointed in like manner as the governors of 
Madras and Bombay. In the meantime, and until a governor 
was appointed, there was power under the same section to 
appoint a lieutenant-governor of such part of the presidency of 
Bengal as was not under the lieutenant-governorship of the 
North-West (now United) Provinces.® The power to appoint 
a lieutenant-governor was exercised, and during the continu- 
ance of its exercise, the power to appoint a governor remained 
in abeyance. But it still existed, was inhmited by the Secre- 
tary of State from the Court of Directors and the Board of 
Control, and was exercised in March, 1912, when a governor- 
ship was substituted for a lieutenant-governorship of Bengal. 

Under s. 29 of the Government of India Act, 1858, the 
governors of Madras and Bombay are appointed by warrant 
under the Royal Sign Manual. The governor of Bengal is now 
appointed in like manner.® 

’ See Appendix IV. As to prorious doubts about the extent of the 
Prosidenoy, see below, p. 141, n. 2, and Imperial Oatetteer of India, viL 195. 

* See notifiostionB printed in Appendix IV. 

‘ See below, pp. 21B, 219. * See below, p. 215. 
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The power to oonstitate the new province ot !Kh«ir wad 
Orissa and to appoint a lieutenant-governor of it was givea 
by s. 46 of the Indian Councils Act, 1861.^ 

The power to delimit the territories of the presidency 
or province of Bengal was given by s. 47 of the Indian 
Councils Act, 1861, and s. 4 of the Government of India Act, 

1865.* 

The power to take Assam under the immediate authority 
and management of the Governor-General in Council and to 
place it under a chief commissioner was given by s. 3 of the 
Government of India Act, 1854.® 

The territorial redistributions made by the proclamations 
of March 22 took effect on the following April i. Under s. 47 
of the Indian Councils Act, 1861,^ laws in force in territories 


severed from a province remain in force until superseded by 
further legislation. But it was found in 1912, as it had 
previously been found after the alteration of provinces made 
in 1905, that a few minor adaptations were immediately 
needed to make the old laws fit the new conditions. These 


adaptations were made by an Act of the Governor-General 
in Council, which svas framed on the lines of the Bengal and 
Assam Laws Act of 1905 (Act VII of 1905), and was, as 
a measure of urgency, iiassed through all its stages on 
March 25, 1912. The Act, among other things, constitutes 
a board of revenue for the province of Bihar and Orissa. 

Further legislative provision, mostly of a technical character, 
was made by an Act of Parliament, the Government of India 
Act, 1912, which received the Royal Assent on June 25, 
1912.® 

The Act recites the proclamations ^of March 22, 1912, 


’ Sec below, pp. 244, 245. • See below, pp. 243-5. 

• See below, p. 220. * See below, p. 244. 

* For the debates in Failiamont on the Coronation Durbar announce- 
ments and on the Government of India Act, 1912, see the Parliamentary 
Debates in the House of Lords on 12 December, 1911, and 21 and 22 
February, 26 Harch, 12, ly, 18, and 20 June, and 29 July, 1912, and in 
the House of Commons on 12 December, 1911, and 14 February, 22 and 
24 April, and 7 and 10 June, 1912. 
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and then goes on, by s. l, to deolase and explain tiie 
powers and position of the new governor of Bengal and his 
connoil. 

When the Government of India Act, 1833, became law, the 
intention was to divide the overgrown presidency of Bengal 
into two presidencies (Fort William and Agra) and to have 
four presidencies, Fort William (Bengal), Fort St. George 
(Madras), Bombay, and Agra ; and each of these four presi- 
dencies was to have a governor and council of its own. 
But this intention was not carried out. The presidency of 
Agra was never constituted, the governor-general and his 
council continued to be, under what had been meant to be 
a temporary provision, the governor and council of Fort 
William, and lieutenant-governors were in course of time 
appointed for the North-West (now United) Provinces and 
for Bengal.^ But the provisions of the Act of 1833 were still 
applicable to the governor in council of Bengal, if and when 
constituted. What w'as needed, when that event took place 
in 1912, was to apply to the governor and council of Bengal 
those provisions, mostly in Acts subsequent to 1833, which 
applied exclusively to the governors and councils of Madras 
and Bombay. Among tho provisions so applied are those 
which relate to legislative councils, to the right of the governor 
to act as governor-general in the govemor-general’s absence, 
to the salaries of the governors and their councils, and to the 
number and qualifications, under s. 2 of the Act of 1909, of 
the members of the executive councils. 

The reason for proviso (a) to s. i was the possibility of 
its being found convenient that certain powers previously 
exercisable by the Governor-General with respect to the presi- 
dency of Fort William, such as the powers with respect to the 
appointment of temporary judges of tho high court under a. 3 
of the Indian High Courts Act, 1911 (i & 2 Geo. V, 0. 18), 
should be retained by the Governor-General. The words ‘ to 
^he like extent as heretofore ’ show that these powers will 
’ Sec below, p. 218, &o. 

X 2 
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contanue to be exercised over the trhole of the old presideBey 
of Fort William. 

The effect of proviso {b) is to make the appointment of the 
advocate-general to the legislative council of Bengal optional. 
In Madras and Bombay the appointment is obligatory,^ but 
a doubt was felt whether the advocate-general would be 
available at Calcutta if he remained a member of the Governor- 
General’s legislative council. 

Subsection (2) of s. i transferred to the governor of Bengal 
the powers of the Governor-General in Council under s. I 
of the Indian Presidency Towns Act, 1815, to extend ike 
limits of the town of Calcutta.* This power was evidently 
conferred on the Governor-General in his capacity of governor 
of Bengal. 

Section 2 of the Act authorized the creation of an executive 
council for the new province of Bibar and Orissa. Section 3 of 
the Indian Councils Act, 1909, had authorized the creation of an 
executive council to assist the lieutenant-governor of Bengal. 
It also gave power to create by proclamation an executive 
council for any other province under a lieutenant-governor, 
but in any such case the power was not to be exercised until 
the proclamation had been laid before each house of Parlia- 
ment, and either house might object. In order to facilitate 
the immediate establishment of an executive council for 
Bihar and Orissa, the Act of 1912 dispensed with further 
reference to Parliament. An executive council has now been 
established, consisting of the Maharaja of Darbhanga n-nd 
two English members. 

Section 3 authorized the establishment of legislative councils 
for provinces under chief commissioners. Under the previous 
law legislative councils could only be established for provinces 
under lieutenant-governors. The new power was required 
primarily to enable continuance of government witk a legis- 
lative council for Assam, but was wide enough to cover 
other provinces, such as the Central Provinces. A legiidative 
> See below, p. 241. ’ See below, p. 223. 
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ooanoU was established for Assam on November 24, 19x2, and 
a legislative council for the Central Provinces on November 
10, X913. The reason for negativing the proviso to s. 3 of 
the Act of 2854 was that the alteration of laws and regulations 
in a chief commissionership having a legislative council will 
be made in ordinary cases by that council and not by the 
Governor-General’s legislative council. 

Section 4 made sundry minor amendments and repeals. The 
amendments set out in Part 1 of the schedule referred to in this 
section ore consequential. The first amendment extended to 
the governor of the presidency of Fort William in Bengal the 
provisions of the Indian Councils Act, 1861, which provide for 
the senior governor of a presidency acting as viceroy during 
any interval when there is not a viceroy. The second amend- 
ment fixed the maximum number of members of the legisla- 
tive councils of the presidency of Bengal and of the joovince 
of Bihar and Orissa. 

Under s. 57 of the Act of 2793 and s. 72 of the Act of 2833 
an appointment to fill a vacancy in an oflice reserved to civil 
servants had to bo made from amongst the members of the civil 
service belonging to the presidency in which tho vacancy 
occurred. In 1793 the presidency of Port William in Bengal 
included the whole of British India outside the presidencies 
of Madras and Bombay. The presidential restriction had 
frequently given rise to practical difficulties, and now that 
the limits of tho presidency of Fort William in Bengal are 
confined to those of Bengal proper, the restriction, so far as 
that presidency is concerned, could not bo justified. The 
repeal will, however, operate also within the presidencies 
of Madras and Bombay, and enable members of the present 
Madras and Bombay services to be appointed to any civil 
appointment in India. Section 71 of tho Act of 1833 referred 
to the presidency of Agra, which was contemplated but never 
created, and therefore has always been a dead letter. 

The other repeals mentioned in the Schedule ore purely 
consequential on the provisions of the Act. 
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13 ie object of the saviag in sabseotion (2) of s. 4 was to 
remove any possible doubt as to whether the effect of the new 
Act might not be to prevent any adjustment or alteration of 
boundaries of the presidency of Fort William in Bengal and 
the new province of Bihar and Orissa. The declaration in the 
same subsection removes a doubt which had been entertained 
whether under s. 4 of the Government of India Act, z 865 > 
territory could be transferred from a presidency or lieutenant- 
governorship to a chief commissionership.^ It is now made 
clear that under this section territory can be transferred both 
to and from a chief commissionership. 

In the past the transfer of territories for the purpose of 
forming a chief commissionership had been effected under the 
power given by s. 3 of the Govermuent of India Act, 1854 
(17 & 18 Viet. c. 77).- This iK)wer was exercised in 1901 to 
transfer territories from the lieutenant-governorship of the 
Punjab to the chief commissionership of the North-West 
Frontier Province. In September, 1912, it was similarly exer- 
cised to transfer the city of Bellii and part of the Delhi district 
from the same lieutenant-governorship and take it under the 
immediate authority and management of the Governor- 
General in Council, and to form it into a chief commissioner- 
ship to bo known as the Province of Delhi. An Indian Act, 
the Delhi Laws Act, 1912 (XllI of 1912), has adapted the old 
laws to the new conditions. The intention is to make the 
site of the new capital and its surroundings an enclave occupy- 
ing the same kind of position as Washington and the District 
of Columbia in the United States. 

The new government buildings and the new government 
house will be placed, not, as was originally intended, to the 
north of the present city of Delhi and 011 the site of the Coro- 
nation Durbar, but to the south-west of the city on the slope 
of the low range of hills which represents the southerly exten- 
sion of the historic ridge to the Aravalli Hills. The new govern- 
ment house, when the site has been finally fixed, will probably 

‘ See below, pp. 220, 221. « gee below, p. 220. 
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bo within two to throe miles of the Ajmir gate of the old city, 
and about a mile and a h^ west of the tomb of Humaiyun. 

The redistribution of territories made in pursuance of the 
Delhi Durbar proclamations involved important changes in 
the regulations of 1909 for the constitution of legislative 
councils in India, and a general revision of those regulations 
was made in 1912. The reasons for this revision, and the 
nature and effect of the changes made, were explained in a 
dispatch from the Government of India, dated January 23, 
Z913, and in an accompan3ring memorandum. The dispatch 
and memorandum are printed in Appendix V to this book, 
and will, with the revised regulations, be found in a recent 
Blue Book (1913, Od. 6714). 

The state entry into Delhi for the inauguration of the new 
capital on December 23, 1912, was marred by the nefarious 
attempt on the life of the Viceroy, Lord Hardinge of Pens- 
hurst.^ 

' t'or the correspondence on this doploisble incident see the paper pre- 
sented to Parliament in 1913 (Cd. 


[The authorities which 1 found most useful when writing this chapter were : 
Reports of Parliamentary Committers pasiim ; Calendar of Ktato Papers, 
Colonial. East Indies ; Shaw, Charter* of the East India Company, Madras, 
iSSy ; Birdwood, Report on the OU Records of the India Office, 2nd reprint, 
1891 ; Morley's Introduction ; Stephen (J. F.), A' unromor and /mpey, 

1885 ; Forrest (IS.), Selections from State Papers, India, 1772-85 ; and, for 
general history. Hunter (Sir W. W.), llistory of British India (only 2 vola. 
published); Lyall (Sir A. C.). Hritish Dominton in India ; hocky. History of 
Enylaad in the iSth century; Hunt (W.), Political History of England, 
1760-1801 ; and Mill's History of British India, with its continuation by 
Wilson. A useful bibliography is appended to Sir Thomas Holdemess’s 
Peoples and Problems of India, in the Home University Library.] 
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StniMABY OF BXISTINO LAW 

Tbs adroinistration of British India rests upon English 
Acts of Parliament, largely supplemented by Indian Acts and 
regulations.^ 

At the head of the administration in England is the 
Secretary of State, who exercises, on behalf of the Crown, 
the powers formerly exercised by the Board of Control and 
Court of Directors, and who, as a member of the Cabinet, 
is responsible to, and represents the supreme authority of, 
Parliament.^ 

He is assisted by a council, the Council of India, consisting 
of such number of members, not less than ten and not more 
than fourteen, as the Secretary of State may from time to 
time determine. The members ot the council are appointed 
by the Secretary of State, and hold office for a term of seven 
years, with a power of reappointment under special circum- 
stances for a further term of five years. At least nine mem- 
bers of the council must be persons who have served or 
resided in British India for not less than ten years, and who 
have left British India not more than five years before their 
appointment. A member of the council cannot sit in 
Parliament.® 

The duties of the Council of India are to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of 
India and the correspondence with India. The Secretary of 

’ For authorities on the existing system oi administration see the 
bibliography a{^nded to the very useful little book People) and Problem) 
of India, by Sir Thomas Holdcmess.in the Home Univcreity Library. The 
latest of the Decennial Beports on the Moral and Material Egress oi India' 
(ipij) should also be consulted, 

* ESgest, s. 2. • Ibid. 2, 3. 
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State is presidfint of the council, and has power to appoint 
a vice-president.^ 

Every order proposed to be made by the Secretary of State 
must, b^ore it is issued, be either submitted to a meeting of 
the council or deposited in the council room for seven da3rs 
before a meeting of the council. But this requirement does 
not apply to orders which, under the old system, might have 
been sent through the secret committee.^ 

In certain matters, including the expenditure of the revenues 
of India, orders of the Secretary of State are required by law 
to obtain the concurrence of a majority of votes at a meeting 
of his council, but in all other matters the Secretary of 
State can overrule his council. Whenever there has been 
a difference of opinion in council any member has a right to 
have his opinion, and the reasons for it, recorded.® 

The council is thus, in the main, a consultative body, 
without any power of initiation, and with a limited power 
of veto. Even on questions of expenditure, where they arise 
out of previous decisions of the Cabinet, as would usually 
be the case in matters relating to peace or war, or foreign 
relations, it would be very difficult for the Council to withhold 
their concurrence from the Secretary of State when he acts 
as representative and mouthpiece of the Cabinet. 

Tor the better transaction of business the council is divided 
into committees.® 

The establishment of the liccretaiy of State, that is to say Staff of 
the permanent staff constituting what is popularly known 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 185b.® It is divided into 
departments, each under a separate permanent secretary, and 
the committees of the council are so formed us to correspond 
to these departments. 

All the revenues of India are required by law to be received Indiui 
for and in the name of the Kii^, and to be applied and **^'”*‘ 

* Digoat, aa 5-10. * Itnd. 12-14. ' Ibid. 10. 

* Ibid. II. ‘Ibid. 18. 
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disposed of exclusively for the purposes of the Govenuaeot of 
India.^ The expenditure of these revenues, both in India and 
elsewhere, is declared to be subject to the control of the 
Secretary of State in Council, and no grant or appropriation 
of any part of the revenues is to be made without the con- 
currence of a majority of the votes at a meeting of the Council 
of India.* Except for preventing or repelling actual invasion 
of His Majesty’s Indian possessions, or under other sudden 
and urgent necessity, the revenues of India are not, without 
the consent of both Houses of Parliament, to be applicable 
to defraying the expenses of any military operation* carried 
on beyond the external frontitrs of those possessions by His 
Majesty’s forces charged upon those revenues.® 

The accounts of the Indian revenues and expenditure are 
laid annually before Parliament, and the accounts of the 
Secretary of State in Council are audited by an auditor, who 
is appointed by the King by warrajit countersigned by the 
Chancellor of the Exchequer.^ 

For the purpose of legal proct'ediugs and contracts, but 
not for the purpose of holding property, the Secretary of 
State in Council is a juristic person or bi)dy corporate by 
that name, having the same capacities and liabilities as the 
East India Company.® He has also statutory powers of 
contracting through certain officers in India.® 

At the head of the Government in India is the governor- 
general, who is also viceroy, or representative of the King. 
He is appointed by the King by warrant under his sign 
manual, and usually holds office for a term of five years.* 

He has a council, which at present consists of six members, 
besides the commandcr-in-chief, who may be, and in practice 
always is, appointed an extraordinary member.® 

The Governor of Bengal, Madras or Bombay is also an 
' Digest, 8 . 22. 

‘ Ibi(L 2J. Sec, however, tbe practical qualifications of this nqnirc* 
meat noted above. 

* Ibid. 24. ‘ Ibid. 29, 30. ‘ Ibid. 32, 3$. 

* Ibid. 33. ’ IWd. 36, 37. ‘ IVnd. 38^40. 
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6ztx>iOidinaiy member of the council whenever it sHs within 
bis province (which, in fact, never happens).^ 

The power given by an Act of 1874 to appoint a sixth 
ordinary member specifically for public works purposes was 
made general by an Act of 1904. 

The ordinary members of the govemor-generars council 
are appointed by the Crown, in practice for a term of five 
years. Three of them must be persons who, at the time of 
their appointment, have been for at least ten years in the 
service of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years’ standing.^ 

If there is a difference of opinion in the council, in 
ordinary circumstances the opinion of the majority prevails, 
but, in exceptional circumstances, the governor-general has 
grower to overrule his council 

If the governor-general visits any jrart of India unaccom- 
l>anied by his council, he is empowered to appoint some 
ordinary member of his council to be president of the council 
in his place, and, irr such case, there is further jrower to make 
an order authorizing the governor-general alone to exercise all 
the executive poucis of the Governor-Gonordl in Council.* 

The official acts of the central Govcinment in India are 
expressed to run in the name of the Governor-General in 
Council, often described as the Government of India.® The 
executive work of the Government of India is distributed 
among departments which may be compared to the depart- 
ments of the central Go\'ernment in England. There are 
at present nine of these departments — Finance, Foreign, 
Home, Legislative, Revenue and Agiieulture, Public Works, 
Commerce and Industry, Army, and Education. At the bead 
of each of them is one of the secretai ies ® to the Govermnent 

’ Uigest, s. 40. ’ Ibid. 39. * Ibid. 44. * Ibid. 45, 47. 

* Legislative sanction for this noiuo is given by the Indian Qenetal 
Pauses Act (X of 1897. s. 3 (a ) ). 

' In the ease of the department of education there is, in addition to the 
seoietary , a joint secretary who is a member of the Indian educational aetviae. 
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of India, who oonesponds to the permanent aecretafjr in* 
England, and each of them, except the Foreign Deparbnmit, 
is assigned to the special care of one of the members of council. 
The Foreign Department is under the immediate super- 
intendence of the viceroy, who may be thus called his own 
foreign minister, although members of the council share 
responsibility for such matters relating to the department as 
come within their cognizance. 

Besides these nine departments of the Secretariat, there 
are special departments, outside the Secretariat departments 
but attached to some one of them. These special departments 
either transact branches of work which the Government of 
India keeps in its own hands, or exercise supervision over 
branches of work which are conducted by the Local Govern- 
ments. Thus the Director-General of the Posts and Tele- 
graphs, the Surveyor-General, and the Railway Board, are at 
the head of departments which are centrally administered. 
On the other hand, the Inspector-General of Forests, 
and the Director-General of the Indian Medical Service, 
represent departments which are administered by the 
Local Governments but supervised by the Government of 
India. 

In the transaction of business, minor questions are settled 
departmentally. Questions involving a difference of opinion 
between two departments, or raising any grave issue, are 
brought up to be settled in council. 

The council usually meets once a week, but special meetings 
may be summoned at any time. The meetings are private, 
and the procedure is of the same informal kind as at a meeting 
of the English Cabinet, the chief difference being that one of 
the secretaries to the Government usually attends during the 
discussion of any question affecting his department, and takes 
a note of the order passed.^ 


‘ For a descriptioa of the mode of transacting business in council before 
the woilc of the Government was ‘ departmentalized,’ see Lord Minto 
IndiOi'p, a6, and aa to the effect of departmentalizing, see Strachoy, p. 68. « 
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Bmy dispatch from the Secretary of State is circulated 
amoi^ all the members of the council, and every dispatch 
to the Secretary of State is signed by every member of the 
council who is present at headquarters, as well as by the 
viceroy, unless he is absent. 

If any member of the council dissents from any dispatch 
signed by his colleagues, he has the right to append to it 
a minute of dissent. 

The headquarters of the Government of India are at 
Delhi during the cold weather season, and at Simla during 
the rest of the year.^ 

For purposes of administration British India is now divided 
into fifteen provinces, each with its own local government. 
These provinces are the old presidencies* of Bengal (Fort 
William), Madras (Fort St. George), and Bombay ; four 
Lieutenant-Governorships, namely, Bihar and Orissa,* the 
United Provinces of Agra and Oudh,* the Punjab, and 
Burma ; * and eight Chief Ooinmissionerships, namely, the 
Central Provinces, Assam, Delhi, Ajmerc-Merwara, Cooig, 
British Baluchistan,® the North-West Frontier Province,* 
and the Andaman Islands. 

The jirovinees of Bengal, Madras, and Bombay are each 
under a governor and council appointed by the Crown, in 
practice for a term of five years, the governor being usually an 
English statesman, and the council consisting at present of 
throe members of whom two are members of the Indian Civil 

' As to the advantages and dibadvantagea of Simla aa a seat of GoTem- 
mont, see Minutes by Sir H. S. Maine, No. ~o. 

* As to the amliigiiity of the term ‘ pivsidency,’ sec Chesney, Indian 
Pidtttf (3rd cd.), pp. 79, 88. Imp. Gazftteer, vii. 193. 

* Constituted in 1912 out of tcintories previously forming part of the 
Presidency of Fort William in Drngal. See Act VH of 1912. 

‘ Constituted in 1901 by the union of the Lieutensnt-Govomorship 
of the North-Western Provinces with the Chief Commissionership of 
Oudh. 

' Placed under a lieutenaat-govomor in 1897. 

' Made a Chief Commissionership in 1887. 

’ Carved out of the Punjab, sud placed under a Chief Conunisdoner 
in 1901, 
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Service of turelve jears’ standing.* The governors of Bengal, 
Madras, and Bombay have the privilege of oommunioating - 
directly with the Secretary of State, and have the same power 
as the governor-general of overruling their councils in oases 
of emergency. For reasons which are mainly historical, the 
control of the Government of India over the Governments of 
Madras and Bombay, and now over the Government of 
Bengal, is less complete than over other local Governments. 

The lieutenant-governors have, as a rule, no executive 
councils,* and are appointed by the governor-general, with 
the approval of the King.* They are in practice appointed 
from the Indian Civil Service,^ and hold office for five years. 

The chief commissioners are appointed by the Governor- 
General in Council . In some cases this office is combined with 
another post. Thus the Resident at Mysore is, ex officio, Chief 
Commissioner of Coorg, and the Governor-General’s Agent for 
Rajputanais, ex oj/icio. Chief Commissioner of Ajmere-Merwara. 
So also the Chief Commissioners of British Baluchistan and 
of the North-West Frontier Province are Governor-General’s 
Agents for dealing with the neighbouring tribes outside 
British India. 

Under an arrangement made in 1902 the ‘ Assigned Dis- 
tricts ’ of Berar are leased in perpetuity to the British Govern- 
ment, and are administered by the Chief Commissioner of the 
Central Provinces. 

The constitution of the (iovernor-Gcneral’s legislative 
council was materially altered by the Indian Councils Act, 
1909, and the regulations under it, which were further revised 
in 1912. Its existing constitution is described above in 
Chapter I, and in the Digest. 

’ Digest, 8S. 50, SI. Under the Indian Ponncils Art, igog, there is power 
to increase the number to four. 

* The Lieutenant-Govomoi of Bihar and Orissa has an Executive Coonoil, 
established in 1912. 

* Digest, 8, 55. Under the Indian Councils Act, 1909, there is power to 
constitute executive councils for iieutenant-govomois. 

* There may have been exceptions, e.g. Sir H. Durand. 
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The legislature thus formed bears the awktrard name of 
‘ the Governor-General in Council at meetings for the purpose 
of making laws and regulations.' But the council as con- 
stituted for legislative purposes is usually described as the 
legislative council of the Governor-General. 

The Governor-General in Council at these meetings has 
power to make laws — 

(o) for all persons, for all courts, and for all places and 
things within British India ; and 

(h) for all British subjects of His Majesty and servants 
of the Government of India within other parts of 
India, that is to say, within the Native States ; and 

(c) for all persons being native Indian subjects of His 

Majesty, or native Indian officers or soldiers in His 
Majesty’s Indian forces when in any part of the 
w’orld, whether within or without His Majesty’s 
dominions ; and 

(d) for all persons employed or serving in the Royal Indian 

Marine 

But this power is subject to various restrictions. For 
instance, it does not extend to the alteration of any Act 
of Parliament passed since i860, or of certain specified 
portions of earlier Acts,^ and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the unwTitten laws or constitution of the United 
Kingdom whereon may depend the allegiance of any person 
to the Crown or the sovereignty or dominion of the Crown 
in any part of British India.® 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of His 
Majesty’s subjects in India, the discipline or maintenance 

' Digest, 8. bu As to wlictkor then* is any power to legislate for servants 
of the Uovemment outside ' India,’ see the note (c) on that section. 

* Namely, 3 & 4 Will. IV, c. 8^, except ss. 84 and 86 ; 16 & 17 Viet. c. 95 ; 
17 ft 18 Viet. 0. 77 : 31 ft 22 Viet. c. 106 ; 32 ft 23 Viet, o 41. See 24 ft 25 

> Viet. 0. 67, 8. 32 , as amended by 32 ft 33 Viet, o 98, s. 2. 

• Digest, s. 03. 
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of xnilitary or naval forces, or the relations cf the 
ment with foreign States, cannot be introduced by any 
member without the previous sanction of the governor' 
general.^ Every Act requires the govemoT-general’s assmit, 
unless it is reserved by him for the signification of His 
Majesty’s pleasure, in which case the power of assenting rests 
with the Crown. The assent of the Crown is in other cases 


not necessary to the validity of an Act, but any Act may 
be disallowed by the Crown.* 

The legislative procedure at meetings of the Legislative 
Council is regulated by rules made by the council and assented 
to by the governor-general.® 

Under the Act of 1861 the powers of the Legislative 
Council were strictly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for the conduct of business.® But by 
the Indian Councils Act, 1909, and the rules made under it, 
powers are given to discuss and move resolutions on the 
annual financial statement, to move resolutions on matters of 


general public interest, and to ask questions, including supple- 
mentary questions. For the rules on these subjects see 
Appendix II. Under the rules made in pursuance of this 
power the annual financial statement must be made publicly 
in the council. Every memljer is at liberty to make any 
observations he thinks fit, and the financial member of the 


council and the president have the right of reply. Under 
the same rules due notice must be given of any question, and 
every question must be a request for information only, 
and must not be put in argumentative, or hypothetical, 
or defamatory language. No discussion is permitted in 
respect of an answer given on behalf of the Government, 
and the president may disallow any question which, in 
his opinion, cannot be answered consistently with the public 
interest. 


‘ Digest, 8. 64. 
• Ibid. 67 . 


' Ibid. 65, 66 . 

* See aboTO, p. 100. 
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leaUtea the formal po«er of makfog lam througtfthe 
fjB ghilft tivB Oonnoil, the goTemor-general has also, under an 
AtA of 1870,^ pomr to legislate in a mote summary manner, 
by means of regulations, for the government of certain 
districts of India of a more backward character, which are 
defined by orders of the Secretary of State, and which are 
‘ scheduled districts ’ within the meaning of certain Acts of 
the Indian Legislature. Under a section of the Act of 1861 * 
the governor-general has also power, in cases of emergency, 
to make temporary ordinances which are to be in force for 
a term not exceeding six months. 

The Governor-General in Council also exercises certain 
legislative powers with respect to Native States, but in 
his executive capacity, and not through his legislative 
council.* 

Local legislatures were established by the Indian Councils Local 
Act, 1861, for the provinces of Madras and Bombay, and tnrea. 
have, under the powers given by that Act and by the 
Government of India Act 1912, since been established for 
Bengal, for the United Provinces of Agra and Oudh as 
constituting a single province, for the Punjab, for Burma, 
for the province of Bihar and Orissa, and for the 
Chief Commissionerships of Assam, and of the Central 
Provinces. The constitutions of the local legislatures 
are now regulated by the Indian Councils Act, 1909, 
and the regulations under it, and by section 3 of the 
Government of India Act, 1912 (relating to Chief Com- 
inissioncrships). They are described in Chapter I and in 
the Digest. 

The powers of the local legislatures are more limited than 
those of the governor-general in his legislative council. 

They cannot make any law affecting any Act of Parliament 
for the time being in force in the province, and may not, 

‘ 33 Viet, 0. 3, ». I, above, p. lOJ. Digest, s. 68. 

' 24 A 2$ Viet. 0. 67, 8. 23. Digest, s. 6g. 

• See Chapter V. 
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without the ptevious aanotion of the govenlSor^^eiienil^nftlDK 
or take into consideration any law — * 

(а) afieoting the public debt of India, or the customs dnties, 

or any other tax or duty for the time being in force 
and imposed by the authority of the Gioveniof-GeneEal 
in Council for the general purposes of the Government 
of India ; or 

(б) regulating any of the current coin, or the issuing of 

any bills, notes, or other paper currency ; or 

(c) regulating the conveyance of letters by the post o£Soe 

or messages by the electric telegraph within the pro- 
vince ; or 

(d) altering the Indian Penal Code ; or 

(e) affecting the religion or religious rites or usages of any 

class of His Majesty’s subjects in India ; or 

(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 

(ff) regulating patents or copyright ; or 

(A) affecting the relations of the Government with foreign 
princes or States ^ 

Until 1892 their powers were much restricted by their 
inability to alter any Act of the Governor-General in Council, 
but under a provision of the Indian Councils Act, 1892, the 
local legislature of any province may, with the previous 
sanction of the governor-general, repeal or amend as to 
that province any law or regulation made by any other 
authority in India.® 

Acts passed by a local legislature in India require the 
assent of the governor-general, and arc subject to dis- 
allowance by the Crown in the same manner as Acts of the 
governor-general’s legislative council.® The restrictions on 
the subjects of discussion at that council also apply to meetings 
of the local legislatures.® 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local legis- 
* Digest, B. 76. * Ibid. 78. • Ibid. 77. 
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Ibiinmr respec^ively.i iq praotioe, however, the govewer- 
geaeral’s oonnoil oon&nes itself to legislation which is either 
tat ^xtvinoes having no local legislatnies of their own, or 
on natteiB which are beyond the comi>etency of the local 
legiriatures, or on branches of the law which require to be 
dealt with on uniform principles throughout British India. 

Under this last head fall the so-called Indian codes, including 
the Penal Code, the Codes of Civil and Criminal Procedure, 
the Succession Act, the Evidence Act, the Contract Act, the 
Specific Relief Act, the Negotiable Instruments Act, the 
Transfer of Property Act, the Trusts Act, and the Easements 
Act. 

The law administered by the courts of British India consists, Indinn 
10 far as it is enacted law, of — 

(1) Such Acts of Parliament as extend, expressly or by 
implication, to British India ; ® 

(2) The regulations made by the Governments of Madras, 
Bengal, and Bombay Iwfore the coming into operation 
of the Government of India Act, 1833 (3 & 4 Will. IV, 

e. 85); ' 

(3) The Acts passed by the Governor-General in Council 
under the Government of India Act, 1833, and subse- 
quent statutes ; * 


' Ab to the relations iiotwcoii the govcmor-grnrrarh council and local 
legislatures, see Minutes by Sir II. S. M.iine, No. Uj. 

‘ See the Statutes relating to India, published by the Indian legislatiye 
Department in igij. 

• The Bengal Hegulations passed before 1793 were in that year collected 
end passed by Lord Cornwallis in the shapool arovised code. 67 5 Regulations 
were passed between 1 793 and 1 8 34. both inelusive, but of theso only eighty- 
nine are now wholly or partly in force. Such of them os ore still in force 
are to be found in the Tolomes of the Bengal Code published by the Bengal 
Legislative Department. 

Of the 351 Madras Kegulntions, twenty-eight are still wholly or partly 
in foroo, and are to bo found in (lie Madras Code. 

The Bombay Regulations were revised and eonsulidated by Mountotuart 
Elplunstone in 1827. Twenty Bombay Kegiilations are still wholly or 
^rtly in force, and are to he found in the Bombay Code, 

* Revised editions of tboso Acts, omitting rep^ed matter, have been 
published the Indian Legislative Department. Such of them as relate 



IQGfmKMm OF-IKDO. 


(4) The Acts passed by local Iq^latnres : ^ 

(5) Tbe Begulations made by the govemor-geaieral undw 
the Government of India Act, 1870 (33 Viot. 0. 3) ; * 

(6) The Ordinances, if any, made by the govemor-genexal 
under s. 23 of the Indian Councils Act, 1861 (24 & 25 
Viet. c. 67), and for the time being in force.* 

To these may be added — 

(7) Orders in Council made by the King in Council and 
applying to India.* 

(8) Statutory rules made under the authority of Kngligh 
Acts.® 

(9) Rules, orders, regulations, by-laws, and notifications 
made under the authority of Indian Acts.® 

(10) Rules, laws, and regulations made by the governor- 
general or the Governor-General in Council for non- 
regulation provinces before 1861, and confirmed by 
8. 25 of the Indian Councils Act, 1861.’ 

These enactments are supplemented by such portions of the 
Hindu, Mahomedan, and other native laws and customs as 
are still in force, and by such rules or principles of European, 
mainly English, law as have been applied to the country, 

only to particular proyinccs aic to be found in the ‘ Codes ' for these pro- 
vinces published by the LcgislatiTc Department. 

‘ These Acts arc to bo found in the volumes of ‘ Codes ’ mentioned above. 

* A Chronological Table of and Index to these five classes of enactments 
have been compiled by the Indian Legislative Departments. 

’ See Digest, s. 69. 

* See e.g. the Order in Council confirming the Extradition (India) 
Act, 1895 (IX of 1895), Statutory Ride^ and Ordtrt Rtristd, v. 297 ; tiie 
Zanzibar Order in Ooimcil of 1897, which gives an appeal from the British 
Court in Zanzibar to the Bombay High Court, Statutory Rrdrn and Order* 
Revised, v. 87 ; and the Indian (Foreign Jurisdiction) Order in Conncil, 
1902, printed below, p. 418. 

‘ e.g. the rules made mider s. 8 of the Indian Councils Act, 1S61 (Digest, 
8. 43), and under ss. i & 2 of the Indian Councils Act, 1892 (Digest, ss. Ot, 
64). 

* Lists and a collection of such of those as are of general application 
have been published by the Indian Legislative Department, lists and 
oolleotions of rales, Ac., of local application have been published by most 
Local Governments. 

’ See above, p. 102. Probably most, if not all, of this body of lam has 
expired or been superseded. 
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eqnity, and good conscienoe, or in other ways, and as have not 
been sapeiseded by Indian codidcation. 

Native law has been wholly superseded, as to criminal law 
and procedure and as to civil procedure, by the Indian Benal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
Evidence Act, and other enactments, and has been largely 
superseded as to other matters by Anglo-Indian legislation 
but stiU regulates, as personal law, most matters relating to 
family law and to the law of succession and inheritance among 
Hindus, Mahomedans, and other natives of the country.^ 

The East India Company Act, 1793 (33 Geo. Ill, c. 52), The 
reserved to members of the covenanted civil service® the 
principal civil offices in India under the rank of member of Service 
council. Appointments to this service were made in England 
by the Court of Directors. 

The Government of India Act, 1853 (16 & 17 Viet, c. 95), 
threw these appointments open to competition among natural- 
bom subjects of Her Majesty, and this system was maintained 
by the Act of 1858, which transferred the govenunent of 
India to the Crown.® The first regulations for the competi- 
tive examinations were framed by Lord Macaulay’s co mmit tee 
in 1854, and have qjnee been modified from time to time. 

Under the existing rules the limits of age for candidates 
are from twenty-two to twenty-four. Successful candidates 
remain on probation for one year, and then have to pass an 
examination in subjects specially connected with their future 
duties. If they pass, they receive their appointments from 
the Secretary of State. Probationers are encouraged by a 
special allowance of £150 to pass their probationary year 

* See below, Chapter IV. 

' So called from the covenanla into which the auporior aervanta of the 
Eaat India Company were roquind to enter, and by which they were bound 
not to trade, not to receive preaenta, to auhacribo for penaiona, and ao 
forth. Memheia of the civil aervioc of India are atill required to enter into 
timilu covenants before lecelving their appointments. 

* See Digest, s. 9a. 
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State. 

The Indian Gvil Service Aot, i86i (24 & 25 Viet. o. 54 )> 
whilst validating certain irregular appointments which had 
been made in the past, expressly reserved in the future to 
members of the covenanted service all the more important 
civil posts under the rank of member of council in the regula* 
tion provinces. The schedule of reserved posts, which is 
still in force, ^ does not apply to non-regulation provinces, such 
as the Punjab, Oudh, the Central Provinces, and Burma, where 
the higher civil posts may be, and in practice often are, filled 
by military officers belonging to the Indian Army, and others. 

An Act of 1870 (33 Viet. 0 3), after reciting that ‘it is 
expedient that additional facihties should be given for the 
employment of natives of India, of pioved merit and ability, 
in the civil service of Her Majesty in India,' authorized the 
appointment of any native of India to any office, place, or 
employment in the civil service m India, without reference to 
any statutory restriction, but subject to lules to be made by 
the Governor-General in Council v’lth the sanction of the 
Secretary of State in Council.^ 

Little was done under this Act until rules for regulating 
appointments under it were made during Lord Lytton’s 
government in 1879. The mtention was that about a sixth 
of the posts reserved by law to the covenanted civil service 
should be filled by natives of India appointed under these 
rules ; and for the purpose of giving gradual effect to this 
scheme, the number of ajrpomtments made in England was in 
1880 reduced by one -sixth. The peisons apjiointed under the 
rules were often described as ‘ statutory civilians,’ and about 
sixty natives of India had been so apjiointed when the system 
was changed in 1889. The rules did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Cbarlaa 
Aitchison, was appointed by the Government of India with 
instructions ‘ to devise a scheme which might reasonably be 

‘ Digest, 8. 93. « IWd. 94. 
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bibp6d to poseess th» oeoeasaiy etemeato <^’Saidi^) 
do full juBtioe to the claims of'nstives of India to higher 
eiB{do3rment in the public service.’ 

Under the scheme established in pursuance of the recom- 
mendations of Sir Charles Aitchison’s commisuon a provincial 
civil service has been formed by the amalgamation of the 
higher appointments in what was previously known as the 
uncovenanted civil service with a certain number of appoint- 
ments previously held by the covenanted civil service. The 
lower grade appointments of what had been the uncovenanted 
civil service are now styled the ‘ subordinate service.’ Tliere 
are thus three classes of the general civil service, (i) the Indiw 
Civil Service, (a) the Provincial Service, and (3) the Sub- 
ordinate Service. The Indian Civil Service is recruited by 
open competition in England. The other two services are 
recruited provincially and consist almost entirely of natives 
of the province. The provincial service is fed mainly by 
direct recruitment, but, in exceptional casts, by promotion 
from the subordinate service. In the executive branch the 
lowest grade in the provmcial service is the deputy collector, 
the highest in the subordinate service is the tahsildar. Judi- 
cial officers of all grades belong to the provincial setvice.t 

Besides this general service, there are special services such 
as the education department, the public works department, 
the forest department, and the police department. Appoint- 
ments to the highest posts in these departments are as a rule 
made in England. The other posts are recruited provincially, 
and are, like posts in the general service, graded as belonging 
either to a provincial service, or to a subordinate service.^ 

It is only with reference to the four chartered high courts 
that the judicial system of India is regulated by English 
statute. Under the Regulating Act of 1773 {13 Geo. Ill, 

‘ As to the proportion of Engiishmen in the Indian Civil Service, see 
Straohey, /ndtn, p. 90. 

‘ ‘ Bee East India (Fiogren and Ckmdition) Decennial Report, 1904, 
pp. 58-do. 
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O4 63), a tnipreme oooit was eatabliriiAd by olutrtsr £er 
and similar courts were established for Madras in x8oo ^39 ^ 
40 Geo. Ill, 0. 79), and for Bombay in 1823 (4 Geo. IV, o. 71), 
The Act of 1781 (21 Geo. HI, c. 70) recognized an ai^ieliate 
jurisdiction over the country courts established by the Com* 
pany in the Presidency of Bengal.^ 

The Indian High Courts Act, i86i (24 & 25 Viet, o. 104)1 
amalgamated the supreme and sadr courts at the three 
presidency towns (that is to say, the courts exercising the 
jurisdiction of the Crown and the appellate and supervisional 
jurisdiction of the Company at those towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both these courts. The charters now regulating 
these high courts were granted in December, 1865. The same 
Act authorized the establishment of a new high court, and 
accordingly a charter establishing the High Court at Allahabad 
was granted in 1866. Other chartered high courts may now 
be established under an Act of 1911, l & 2 Geo. V, c. 18. 

Each of the four chartered high courts consists of a chief 
justice, and of as many other judges, not exceeding nineteen, 
as His Majesty may think fit to appoint.^ 

A judge of a chartered high court must be either — 

(a) a barrister of England or Ireland, or a member of the 

Faculty of Advocates in Scotland, of not less than 
five years’ standing ; or 

(b) a member of the Indian Civil Service of not less than 

ten years’ standing, and having for at least three 
years served as, or exercised the powers of, a district 
judge; or 

(c) a person having held judicial office not inferior to that 

of a subordinate judge, or judge of a small cause 
court, for not less than five years ; or 

(d) a person having been a pleader of a high court for not 

less than ten years.^ 

But not less than one-third of the judges, including the 
' See above, p. 57. » Digeet, a. 96. 
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vUei jostioe, must be fa a rr ig ten oc «dv<Mate8, nsd sot len than 
oae*tiutd miut be members oi the Indian Civil Service.* 

fivmy judge of a chartered high court holds office during 
His Majesty's pleasure,* and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council.* 
Temporary vacancies may be filled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases.* 

The jurisdiction of the chartered high courts is regulated 
by their charters,* and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sadr courts.* They 
are also expressly invested by statute (24 & 25 Viet. c. 104, 
0. 15) with administrative supormteudence over the courts 
subject to their appellate jurisdiction, and are empowered to — 

(а) call for returns ; 

(б) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior juris- 
diction ; 

(c) make general lules for regulating the practice and pro- 

ceedings of those courts , 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts ; and 

(e) settle tables of fees to be allowed to the sheriff, and to 

the attorneys, clerks, and officers of the courts.* 

But these rules, forms, and tables are to he subject to the 
previous approval of the Government of India or of the local 
government * 

The business of the chartered high courts is distributed 
among single judges and division courts in accordance with 
rules of court, subject to any provision which may be made 
by Act of the Governor-General in Council.* 

’ Digest, a. 96. ' Ibid. 97. * Ibid. 99. ‘ Ibid. too. 

' Pnnted in StabUoty Bviu and Order* Bevteed, vol. vi. 

* Digest, s. loi. 

'Ibid. 


' IbkL loa. 
* 103. 
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Oovemor-OeDeial in Council may by older loiter fbe 
local limiia of the jurisdiotion of the several ohaiteced higb 
courts, and authorize them to exercise jurisdiction over 
Christian subjects of His Majesty resident in Native States.^ 
The old enactments requiring the chartered high courts, in 
the exercise of their original jurisdiction with reference to 
certain matters of which the most important are inheritance 
and succession, when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to different laws or customs, to decide 
according to the law of the defendant, are still in force, 8ub> 
jeot to such modiEcations as have been or may be made by 
Indian legislation.^ 

Traces of the old conflicts between the supreme court and 
the governor-general’s council are still to be found in enact- 
ments which exempt the governor-general, the governors of 
Bengal, Madras, and Bombay, and the members of their respec- 
tive councils, from the original jurisdiction of the chartered 
high courts in respect of anything counselled, ordered, or done 
by any of them in their public capacity, from liability to arrest 
or imprisonment in any civil proceeding in a high court, and 
from being subject to the criminal jurisdiction of a high court 
in respect of any misdemeanour at common law or under any 
Act of Parliament.^ Nor are the chartered high courts to 
exercise original jurisdiction in revenue matteis.* 

The highest ofhcials in India are exempted from the juris- 
diction of the Indian chartered high courts, hut, under enact- 
ments which are still in force,^ certain offences by persons 
holding office under the Crown in India are expressly made 
punishable as misdemeanours by the High Court in England. 
These offences are : 

(l) Oppression of any of His Majesty’s subjects ; 

(a) Wilful breach or neglect of the orders of the Secretary 
of State ; 


' Digest, a. 104. 

* Ibid. loi. 


* IbuL 10$. 
' Ibid. 117. 


• Ibid. 108. 
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(3) ^9ilM breach of the tniat aad dnty of office; 

4 ) Trading ; and 

(5) Beoeipt of presents. 

Under an Act of 1797 (37 Geo. HI, c. 142, s. 28) any 
Ifoitish subject * who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned in 
any loan to a native prince, is guilty of a misdemeanour. 

Any of these offences may be tried and punished in England, 
but the prosecution must be commenced within five years 
after the commission of the offence or the arrival in the United 
Kingdom of the person charged, whichever is later.* 

Supreme authority over the army in India is vested by law The tmy 
in the Governor-General in Council.® Under the arrangements ** 
made in 1905, as modified in 1909, the commander-in-chief 
of His Majesty’s Forces in India has charge of the Army 
Department, which to a certain extent corresponds to the 
War Office in England. Subject to the administrative con- 
trol of the Governor-General in Council, the same commander- 
in-chief is also the chief executive officer of the army. Under 
the system in force before the changes introduced by the Act 
of 1893 he held special command of the troops in the Bengal 
Presidency, and exercised a goneial control over the armies 
of Madras and Bombay. Each of these armies had a local 
commander-m-chief, who might be, and in practice always 
was, appointed a member of the governor’s executive councii, 
and the local Government of the presidency had certain 
administrative powers in military matters. This system of 
divided control led to much inconvenience, and by an Act of 
1893 (56 & 57 Viet. c. 62) the offices of the provincial com- 
manders-in-chief were abolished, and the powers of militscry 

' This probably moans any European Bntuh subject. See Digest, s. 1 18. 

' This is the period fixed by 21 Geo. Ill, a 70, s. 7. But the period onder 
33 Geo. Ill, 0. 52, s. 141, is aix years from the commission of the offence 
and a shorter period is fixed by the general Act, 56 & 57 Vict. 0. 61. See 
'Digeet, s. 119. 

' Bee Ibid. 36. 
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control Tested in the OoTenunratts of MadrM nad Ba gHfti i f 
V!«ie transferred to the Oovemment of Lidia. 

The administrative arrar^ments under the Aot of 1893 
came into force on April i, 1895. The Army of India 'was 
then divided into four great commands, each under a lien* 
tenant-general, the whole being under the direct command of 
the oommander-in-chief in India and the control of the Govern- 
ment of India. In 1904 one of the commands was abolished, 
and the army was organized in three commands and two 
independent divisions. In June, 1907, the three commands 
ceased to exist, and the Army m India was divided into two 
portions, viz. a Northern Army and a Southern Army, each 
under the command of a General Officer. The Northern Army 
comprises the Peshawar, Bawal Pmdi, Lahore, Meerut, and 
Lucknow Divisions vith the Kohat, Bannu, and Derajat 
independent Frontier Brigades ; while the Southern Army 
comprises the Quetta, Mhow, Poona, Secunderabad, and 
Burma Divisions, together with the Aden garrison. 

The army in India consists, first, of His Majesty’s British 
forces, which are under the (imperial) Army Act, and, secondly, 
of native troops, of which the British officers are under the 
(imperial) Army Act, whilst the remainder are under the 
Indian Army Act, an Act of the Indian Legislature.^ In 
1913 the total strength was nearly 263,000 men of all arms, 
of whom rather more than 78,000 (including the British 
officers of the Indian Army) were British. This is exclusive 
of the active reserve, in process of formation, consisting of 
men who have served with the colours in the Native Army 
from 5 to 12 years, and numbering now about 34,700 men, and 
of the volunteers, about 42,000 in number, enrolled under the 
Indian Volunteers Act (XX of i86p, as amended by X of z8g6). 
When the Native Army was reorganized in 1861, its British 
offioera 'were formed into three ‘ staff corps,’ one for each of 
the three armies of Bengal, Madras, and Bombay. Tha 

officers of the corps were, in the first instance, traaSiferred 
‘ Act 'VIII of 1911. 
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drawn from British nghnents. In 1891 the three staff oocpa 
were amalgamated into a sin^ body, known as the Indian 
Staff Corps. In 1902 the use of the term ‘ Staff Corps ’ was 
abandoned, and these officers are now said to belong to the 
Indian Army. The number of their establishment is nearly 
3,450. They are recruited partly from young officers of 
British regiments and batteries in India, but mainly by the 
appointment of candidates from the Boyal Military College, 
Sandhurst, to an unattached list, from which they are trans- 
ferred to the Indian Army after a year's duty with a British 
regiment in India. After passing examinations in the native 
lang ua ge and in professional subjects, an officer of the Indian 
Army is eligible for staff employment or command in any 
part of India. The officers of the Indian Army are employed 
not only in the Native Army and xn military appointments 
on the staff, but also in a large number of civil posts. They 
hold the majority of appointments in the Political Depart- 
ment, and many administrative and judicial offices in non- 
regulation provinces. 

The Charter Acts of 1813 and 1833 provided for the appoint- Boclesi- 
ment of bishops at Calcutta, Madras, and Bombay, and 
conferred on them ecclesiastical jurisdiction and power to 
admit to holy orders. These provisions are still in force, ^ 
but the bishops vho have been since appointed for other 
Indian dioceses, such as the diocese of Lahore, do not derive 
their authority from any Act of Parliament. The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons are regulated by the King or by the Secretary 
of State in Council.* 

The provisions summarized above include all the matters Sabsi- 
relating to the admimstration of India which are regulated 
hy Act of Parliament, with the exception of some minor 

pointe relating to salam, d aJowTiTO, temporaiy 

appointments, and the llJtc. 

' Digest, M. »IO 13. 


' IWi 114. 
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Hw salaries and allowanoes of the govenK»i^nend and 
the governors of Bengal, Madras, and Bombay, and of thw 
respective councils, of the commander-in-chief, and of lieU' 
tenant-governors, are fixed by order of the Secretary of State 
in Council, subject to limits imposed by Act of Parliament.'- 
Return to Europe vacates the offices of the governor-general, 
of the governors of Bengal, Madras, and Bombay, and the 
members of their respective councils, and of the commander- 
in-chief,^ except that members of council can obtain six 
months’ leave of absence on medical certificate.® 

There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council.* 
If a vacancy occurs in the office of governor-general when 
there is no successor or conditional successor on the spot, the 
Governor of Bengal, Madras, or Bombay, whichever is senior 
in office, fills the vacancy temporarily .* A temporary vacancy 
in the office of Governor of Bengal, Madras, or Bombay is filled 
by the senior member of council.® Provision is also made 
for filling temporary vacancies in the offices of ordinary or 
additional members of council. 

Absence on sick leave or furlough of persons in the service 
of the Crown in India is regulated by rules made by the 
Secretary of State in Council.^ The distribution of patronage 
between the different authorities may also be regulated in 
like maimer.® 

AAnir..-.- The administrative arrangements which have been sum- 
marized above depend mainly, though not exclusively, on 

mants not Acts of Parliament. To describe the branches of adminis- 

dependent 

on Acts tration which depend not on Acts of Parliament, but on 
’ Indian laws or administrative regulations, would be beyond 
the scope of this work. For a description of them reference 
should be made to such authorities as Sir John Strachey’s 
’ Digest, e. So. 

* Ibid. 82. The prociao effect of the enactments reproduced by this 
section is fat from clear. 

* Ibid. 81. 

* Ibid. 86. 


‘ Ibid. 83. 
Ibid. 89. 


• Ibid. 85. 
' Ibid, pa 



SWIUSY or BXISTDiG 4AW 

eMoUcoit book oa IndiA,* or tbe latest d the deoenoial reportB 
on the nootal and material progress of India. Only a few 
of them can be touched on lightly here. 

In the first place something must be said about the Indian 
financial system. The principal heads of Indian revenue, 
as shown in the figures annually laid before Parliament, 
are land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed taxes, forest, registration, and 
tributes from Native States. The principal heads of expen- 
diture are debt services, military services, collection of 
revenue, commercial services, famine relief and insurance, 
and civil service. But during recent years the services 
grouped as commercial, namely, post ofiioe, telegraph, railways, 
and irrigation, have usually shown a surplus, and have been 
a source of revenue and not of expenditure. The most im- 
portant head of revenue is the land revenue, a charge on the 
land which is permanently fixed in the greater part of Bengal 
and in parts of Madras, and periodically settled elsewhere. 

The central government keeps in its own hands the col- 
lection of certain revenues such as those of the Salt Depart- 
ment in Northern India, the Telegraph Department, and the 
revenues of Coorg, Ajinere, and the North-West Frontier 
Province, besides certain receipts connected with the Army 
and other services. It also deals directly with the expenditure 
on the Army and the Indian Marine, on certain military 
works, on railways and telegraplis, on the administration of the 
three small provinces whose revenue it receives, and on the 
mint, and with the greater part of the post office expenditure 
and of the political charges.® 

The other branches of revenue are collected and the other 
branches of expenditure are administered by the provincial 
or local governments. But the whole of the income and 

• 4th edition by Sit T. W. HoldomeBs, 1911. 

* On the roUtione between impoml and piovineiat finsnoe, «ee the BewAa- 
tion o{ the Govemmont of India, pubbshed in tbo GmeUt of ituKa 
May 18, 1912. 
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«]Epeiiditttie, ^Ate&at odteoted or bcane bgr Iduf iffMlltW 
the local goTemment, » brought teto one iwoevab'fffe 
the inoome and expenditure of the Indian Empire. 

Erom 1871 to 1903 the relations between central and pto* 
vincial finance were regulated by quinquennial oontaaBti 
between the central and each provincial government. Under 
these contracts ti|p whole, or a proportion, of certain taXBB 
and other receipts collected by each provincial govemmeot 
was assigned to it for meeting a prescribed portion of thtt 
administrative charges within the province. Since 1903 these 
quinquennial contracts have gradually been replaced by 
contracts on a quasi-permanent basis. 

The provincial governments have thus a direct interest 
in the efficient collection of revenue and an inducement te 
be economical in expenditure, since savings effected by 
them are placed to their credit. But they may not altn 
taxation, or the rules under which the revenue is adminia- 
tered, without the assent of the Supreme Government. 
Subject to general supervision, and to rules and conditions 
concerning such matters as the maintenance of great lines 
of communication, the creation of new appointments, the 
alteration of scales of salaries, and the undertaking of new 
general services or duties, they have a free hand in admims* 
tering their share of the revenue. Any balance which a pro* 
vincial government can accumulate by careful administration 
is placed to its credit, but on occasions of extraordinuy 
stress, as during the Afghan War, the central government has 
sometimes called upon local governments to surrender a share 
of their balances. 

As has been said above, the governors of Bengal, Madras, 
and Bombay are assisted by executive councils. A lieutenant- 
governor has, as a rule, no executive council,^ but has the help 
of a Board of Bevenue in the United Provinces, and <A a 


‘ Under the Indian CoancUi Act, 1909, there ii power to efWte 
eseoutive oounofls for lieutenant-govranon and such a oomeil Ini been 
eitabliehed for Bihar and Onma. 
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Kuninal Gommiat^ner m the Punjab and Burma. Madras 
b^s also a Board of BoTenue. Bengal has at present a Board 
of Bevenue reduced to a single member, and a similar arrange- 
ment has been made for Bihar and Orissa. Each province 
has its secretariat, manned according to administrative 
lequirements, and also special departments, presided over by 
heads, such as the inspector-general of police, the commis- 
sioner of excise, the director of public instruction, the in- 
spector-general of civil hospitals, the sanitary commissioner, 
and the chief engineer of public works, for the control of 
matters which are under provincial, as distinguished from 
central management. There may be also special officers in 
charge of such matters as experimental farms, botanical 
gardens, horse-breedmg, and the like, which require special 
qualifications but do not need a large staff. 

The old distinction betu'ccii regulation and non-regulation 
provinces^ has become obsolete, but traces of it remain in 
the nomenclature of the staff, and in the qualifications 
for administrative posts. The corresponding distinction in 
modem practice is between the regions which are under 
ordinary law, and the more backward regions, known as 
scheduled districts, which are under regulations made in 
exercise of the summary pou’crs conferred by the Glovem- 
ment of India Act, 1870 (33 Viet. c. 3).^ 

In each province the most important administrative unit 
is the district. There are 267 districts in British India. 
They vary considerably in area and population, from the 
Simla district in the Punjab with loi square miles to the 
Upper Khyndwin in Burma with approximately iq,ooo 
square miles, and from the hill district of North Arakan 
with a population of 30,680 to Maimansingh with a popula- 
tion of 3,915,000. In the United Provinces the district 
has an average area of 1,500 or 2,000 square miles, with 
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' See shore, pp. loi, lot. 

' See above, p. 105, and Kaet ludm (Progress and Condition) Deoenniat 
(1913), p. 62. 
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a population of 750,000 to 1,500,000. But in several pro- 
vinces, and especially in Madras, the distriet is much larger. 

. At the head of the district is the district magistrate, who 
distiict , 

mogis- in the old regulation provinces is styled the collector azid 

elsewhere the deputy commissioner. Ho is the local repre- 
sentative of the Government and his position corresponds 
more nearly to that of the French prefet than to that of any 
English functionary 

He has assistants and deputies varying in number, title, 
and rank, and his district is subdirided for administrative 
purposes into charges which bear different names in different 
parts of the countrj’. 

In most parts of India, but not in Madras, districts are 
grouped into divisions, under commissioners, who stand 
between the district magistrate and his local government. 

If the district is, par excellence, the administrative unit of 
the Indian country, the village may be said to be the natural 
unit. It answers, very roughly, to the English civil parish 
or the continental commune, and it is employed as the unit 
for revenue and police purposes. Its organization differs 
much in different parts of India, but it tends to be a self- 
sufficing oommuiiitv of agriculturists. It has its headman, 
who in some provinces holds small jwlice powers ; its accoun- 
tant, who keeps the record ol the .State dues and maintains 
the revenue and rent rolls of the village ; and its w'atchmaii 
and other menials. In Bengal the village system is less 
developed than elsewhere. 

Municipal Under various Acts of the central and local Indian 
tnct legislatures municipal and district councils have been estab- 
oouncils. jighed jn the several pro\’inces of India with limited powers 
of local taxation and administration. This system of local 
government received a considerable extension under the 
viceroyalty of Lord Ripon.* 


' See Strachry, 392. East India (Progrese and Condition) Deosnnial 
Report (1Q13), p. 63. 

“ Hee Oovemment of India Aria T, XIV, XV, and XX at 1883, XIII and ^ 
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Beference has been made above to the tout chartered high 
courts. But the term ‘high court’, as used in Indian 
legislation,^ includes also the chief courts of those parts of 
British India which are outside the jurisdiction of the char- 
tered high courts. These are the chief court of the Punjab, 
established in 1866, the chief court of Lower Burma, established 
in 1900, and the courts of the judicial commissioners for 
Oudh, the Central Provinces, Upper Burma, Berar and 
Sind. The Punjab chief court has at present eight judges, 
the Lower Burma chief court five. The provinces of Bihar 
and Orissa and of Assam are under the lurisdiction of the 
Calcutta high court. 

These non -chartered high courts exercise with respect to the 
courts subordinate to them the like appellate jurisdiction, and 
the like powers of revision and supervision, as are exercised by 
the chartered courts, and their decisions are subject to the 
like appeal to the judicial committee of the Privy Council. 

The procedure of the several civil courts is regulated by 
the general Code of Civil Procedure, but their nomenclature, 
classification, and jurisdiction detiend on Acts passed for 
the different provincch. There is usually a district judge 
for a district or group of districts, whose court is the chief 
civil tribunal for the district or group, and w'ho usually 
exercises criminal jurisdiction also as a sessions judge. There 
are suljordinate judges with lesser jurisdiction, and below 
them there are the courts of the inunsif, or of some petty 
judge with a similar title. The right of apjiea] from these 
courts is regulated by the special Act, and by the provisions 
of 8. 100 of the Code of Ciril Procedure (Act V of iqo8) as to 
second appeals. In the presidency towns, and in some other 
places, there are also small cause courts exercising final juris- 
diction in petty cases. 

XVII of 1884 ! Bengal Act III of 1884 ; Bombay Acts I and II of 1884 ; 
Madtas Acts IV and V of 1 884. Some of these Acts have since been repealed 
and re.enaotied. 

‘ See s. 3 (24) of the Indian (leneral Clauses Act (X of 1897), 
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The constitution, jurisdiction, and prooednte of criminal 
courts are regulated by the Code of Criminal Procedure, 
which was last re-enacted in i8g8 (Act V of 1898). In 
every province, besides the high court, there is a court of 
sessions for each sessional division, which consists of a district 
or group of districts. The judge of the court of sessions 
also, as has been seen, usually exercises civil jurisdiction as 
district judge. There may lie additional, joint, and assistant 
sessions judges. There are magistrates of three classes, first, 
second, and third. For each district outside the presidency 
towns there is a magistrate of the first class called the district 
magistrate, uith subordinate magistrates under him. For 
the three presidenc}' towms there are special presidency 
magistrates, and the sessions divisions arrangements do not 
apply to these towns. 

A high court maA pass any sentence authorized by law. 
A sessions judge may pass any sentence authorized by law, 
but sentences of death must be confirmed by the high court. 
Trials before the high court are by a jurj’ of nine. Trials 
before a court of sessions are either by a jury or with assessors 
according to orders of the local Government. 

Presidency magistrates and magistrates of the first class 
can pass sentences of imprisonment up to tw'o years, and 
of fine up to 1,000 rupees. The_\ can also commit for trial 
to the court of sessions 01 high court. 

Magistrates of the second class can pass sentenoes of 
imprisonment up to six months and of fine up to 200 rupees 

Magistrates of the third class can pass sentences of imprison- 
ment up to one month and of fine up to fifty rupees. 

In certain parts of British India the local Government 
can, under s. 30 of the Code of Criminal Procedure, invest 
magistrates of the first class with power to try all offences 
not punishable with death. 

In certain cases and under certain restrictions magistrates 
of the first class, or, if specially so empowered, magistrates 
of the second class, can pass sentences of whipping. 
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A judge or magistrate cannot try a European British 
subject unless he is a justice of the peace. High court judges, 
snssionB judges, district magistrates, and presidency magis- 
trates are justices of the peace ex qffieio. In other cases 
a justice of the peace must be a European British subject. 
If a European British subject is brought for trial before 
a magistrate he may claim to be tried by a mixed jury. 

India, as defined by the Interpretation Act, 1889 (32 
& 53 Viet. c. 63, s. 18), and by the Indian General Clauses 
Act (X of 1897, 8. j (27) ), includes not only the territories 
comprised in British India, that is to say, the territories 
under the direct sovereignty of the Crown, but also the terri- 
tories of the dc^jendeiit Native States. These are upwards 
of 600 in number. They cover an area ot nearly 700,000 
square miles, and contain a population of about 62,500,000. 
Their total revenues are estimateil at nearly Rx. 20,000,000 
They differ from each other enormously in magnitude and 
mqxirtance. The Nizam of Hyderabad rules over an area of 
83,000 square miles and a population of more than 11,000,000. 
There are petty chiefs in KathidMur uhose territory consists 
of a few acres.* 

The territory ot these States is not British territoiy. Their 
subjects are not British subjects. The sovereignty over 
them is divided between the British Government and the 
ruler of the Native State in proportions which differ greatly 
according to the history and importance of the several States, 
and w'hich are regidated partly by treaties or less formal 
eugagemenls, partly by sanads or charteis, and partly by 
usage. The maximum oi sovereignty enjoyed by any of 
their rulers is reprobented by a prince like the Nizam of 
Hyderabad, who coins money, taxes his subjects, and inflicts 

‘ Hx _ tons of rupees. 

’ For furthor dotailB as to tho Native IStalcs see Kaat India (Moral and 
Mstorial Progress) Doconmal Koport (1913), pp. *9-49 ; and on the general 
position of those States seo : — Tapper, Our Mian Profectoialt ; Lec-Womer, 
Princes o//ndttt; Strachey, /fldtd,ch. xxiv; Westlake, Chapters on 
Prinmpht oj IiUernatmal Law, oh. x ; and below, Chapter V. 
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capital punishment without appeal. The minimi 

sovereignty is represented by the lord of a few acres in 

Kathiawar, who enjoys immunity from British taxation, 

and exercises some shadow of judicial authority. 

Qenerri But in the case of every Native State the British Govern- 
oontrol ay , , 

British ment, as the paramount Power, — 

meat. ' ®x®rci8es exclusive control over the foreign relations of 

the State ; 

(2) assumes a general, but limited, i-espousibility for the 

internal peace of the State ; 

(3) assumes a special responsibility for the safety and 

welfare of British subjects resident in the State; 
and 

{4) requires subordinate co-operation in the task of re- 
sisting foreign aggression and maintaining internal 
order. 

Control It follow s from the exclusive control exercised by the 
foreign British Government over the foreign relations of Native 
States, that a Native State has not any international exis- 
tence. It does not, as a separate unit, form a member of 
the family of nations. It cannot make war. It cannot enter 
into any treaty, engagement, or arrangement with any of 
its neighbours. If, for instance, it wishes to settle a question 
of disputed frontier, it does so, not by means of an agreement, 
but by means of rules or orders framed by an officer of the 
British Government on the application of the parties to the 
dispute. It cannot initiate or maintain diplomatic relations 
with any foreign Power m Europe, Asia, or elsewhere. It 
cannot send a diplomatic or consular officer to any foreign 
State. It cannot receive a diplomatic or consular officer 
from any foreign State. Any attempt by the ruler of a Native 
State to infringe these rules would be a breach of the duty 
he owes to the King-Emperor. Any attempt by a foreign 
Power to infringe them would be a breach of international 
law. Hence, if a subject of a Native State is aggrieved by 
the act of a foreign Power, or of a subject of a foreign Power, 
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redress must be sought by the British Cioveinmeut ; and, 
conversely, if a subject of a foreign Power is aggrieved by 
the act of a Native State, or of any of its subjects, the foreign 
Power has no direct means of redress, but must proceed 
through the British Government. Consequently the British 
Government is in some degree responsible both for the pro- 
tection of the subjects of Native States when beyond the 
territorial limits of those States, and for the protection of 
the subjects of foreign Powers when within the territorial 
limits of Native States. And, as a corollary from this respon- 
sibility, the British Government e.’cercises control over the 
protected class of jiersons in each case. 

The British Government has recognized its responsibility 
for, and asserted its control over, subjects of Native Indian 
States resorting to foreign countries by the Orders in Council 
Hhich have been made for regulating the exercise of British 
jurisdiction in Zanzibar, Muscat, ami elsewhere. By these 
orders provision has been made for the exercise of jurisdiction, 
not only over British subjects in the proper sense, but also over 
British-protected subjects, that is, persons who by reason 
of being subjects of princes and States in India in alliance 
with His Majesty, or otherwise, are entitled to British pro- 
tection. And the same resjronsibilrty is r-ecognized in more 
general terms by a section in the Foreign Jiuisdiction Act, 
iSqo (53 & 54 Viet. c. J7, N, t5), which declarc.s that where any 
Order in Council made in jiuisiiance of the Act extends to 
persons enjoving His Majesty's irrotcction, that expression 
is to include all subjects of the several princes and States 
in India. 

The consequences which flow from the duty and power 
of the British Goverunicnt to maiutain order ami |)eace in the 
territories of Native States have been developed at length by 
Sir C. L. Tiippcr and Sir William laH-'-Warner. The guarantee 
to a native ruler against the risk of being dethroned by 
insurrection necessarily involves a corresiionding guarantee 
to his subjects against intolerable misgovernment. The 
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degree of mi^oTemment which should be totereteS, 
the consequences which should follow from trsnsgtesskm d 
that degree, are political questions to be determined witii 
reference to the circumstances of each case.^ 

The special responsibility assumed by the British Gkivem- 
ment for the safety and welfare of British subjects, whether 
English or Indian, within the territories of Native States, 
involves the exercise of very extensive jurisdiction within 
those territories. The territories of British India and of the 
Native States are inextricably interlaced. The territories of 
the Native States are intersected by British railway lines, 
postal lines, and telegraph lines. British subjects, European 
and Indian, freely and extensively resort to and reside in 
Native territory for purposes of trade and otherwise. For 
each Native State there is a British political officer, represent- 
ing the civil authority exercised by the paramount power, 
and in each of the more important States there is a resident 
political officer with a staff of subordinates. Detachments 
of British troops occupy cantonments in all the more impor- 
tant military positions. 

For the regulation of the rights and interests arising from 
this state of things an extensive judicial machinery is required. 
It varies in character in diSerent places, and its powers are 
not everywhere based on the same legal principles. For the 
proper control of the railway stall it has sometimes been 
found necessary to obtain a formal cession of the railway 
lands. In other cases, a cession of jurisdiction within those 
lands has been considered sufficient. The jurisdiction exer- 
cised in cantonments has been sometimes based on the 
extra-territorial character asserted for cantonments under 
European international law. And a similar extra-territorial 
character may be considered as belonging to the residencies 
and other stations occupied by political officers.^ 


* The Koent teiidency to leave greater freedom of odmiaiatration to the 
rulers of Native States is illustrated by the Mysore Treaty of 1913. 

' See below, Chapter V. 
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The duty mottmbent on Itative States of subordinate Subor* 
oo-opoation m the task of resisting foreign aggression has 
been recognized and emphasized by arrangements which 
were made during Lord Duffeiin’s viceroyalty with several 
of these States for maintaining a number of selected troops 
in such a condition of efficiency as will make theih fit to 
take the field side by side with British troops. Other States 
have engaged to furnish transport corps. The total number 
of these contingents is about 22,000 men. The officers and 
men are, to a great extent, natives of the State to which they 
belong, but they are inspected and advised by British officers.^ 

The result of aU these limitations on the powers of the Exoep. 
Native Indian States is that, for purposes of international poeitbo 
law, they occupy a very special and exceptional position. 

‘ The principles of international law declared a resolution of 
the GovewKn.en.t ot India, in. 1891,* ‘ hove no bearing npon tha 
relations between the Clovenunent of India as representing 
the Queen-Empress on the one hand, and the Native States 
under the sovereignty of Her Majesty on the other* The 
jiaramount supremacy of the former presupposes and implies 
the subordination of the latter.’ 


' Strathey, Indm, ji 493 
• Gazette of India, No. 1700 E, August zi, 1891. 



CHAPTER III 

SIOXST OF STATUTORY ENACTMBSTS BELATINO TO THU 
OOVEBKMENT OF INDIA 

N.B. — The murgiiial tejertneu, iii tqmre btttrkUe [ J iiuiirale the etuiflmeiUa 
Tt produced. 


PART 1 . 

The Secretary of State in Council. 

The Crown. 

1 , — British India (a) is governed by and in the name of His 
Majesty the King (b), and all rights which, if the Government 
of India Act. 1858, had not been passed, might have been 
& 32 exercised bj' the East India Company in relation to any 
106, 8.*2.] territories, may be exercised by and in the name of His 
Majesty as rights incidental to the government of British 
India (c). 

(a) The expiessionb ‘ Britibh India ’ and ‘ India ’ are defined by 
s. 124 of this Digest, in accordance with the Inteqiretatiou Act, 1889 
($2 & 53 Viet. c. 63, s. 18), and the Indian General Clauses Act (X of 
1897, s-3 (7) (27))- 

The language used in the Act of 1833 (3 S; 4 Will. IV, c. 85, s, i) 
was ; ‘ the teiritories now in the possession and under the govern- 
ment of the said company.’ A similar expression was used in the 
Indian Councils Act, 1861 (24 & 25 Viet. c. 67, s. 22). Hence questions 
arose as to the application of the Acts to territories subsequently 
acquired. Those questions have, however, now been set at rest by 
s. 3 of the Indian Councils Act, 1892 (55 & 56 Viet. c. 14), which 
expressly declares the applicability of the Acts of 1833 and i86i to 
territories subsequently acquired. 

(h) The Royal Titles Act, 1876 (39 & 40 Vict. c. 10), authorized 
the Queen, with a view to the recognition of the transfer of the govern- 
ment of India from the East India Company to the Crown, by Royal 
Proclamation, to make such addition to the style and titles apper- 
taining to the Imperial Crown of the United Kingdom and its depen- 
dencies 08 to Her Majesty might seem meet. Accordingly the Queen, 
by proclamation dated April 28, 1876, added to her style and titles 


Govern- 
ment of 
India by 
the 

Crown. 



Ctt. m] DIGEST OP STATUTOSY ENACTMEINTS I71 

tlie words, ‘Indiae Izapeiattiz, or Empresti of £adia’ (London 
Gazette, April 28, 18^, 2667), and ‘ Emperor (d India ’ forme part 
of the tiile of the present King. 

(e) These rights inolnde the right to acquire and cede territory, 
gee Laehmi Narayan v. Baja PnUah Sinyk, 1 . L. R. 2 All. 1, and p. 36 
above, and note (a) to s. 36 below. 

The Secretary of State, 

2 . — (1) Subject to the provisiona embodied in this Digest, 
one of His Majesty's principal Secretaries of State (in this 
Digest referred to as ‘ the Secretary of State ’) has and 
performs all such or the like powers and duties in anywise 
relating to the government or revenues of India (a), and all 
such or the like powers over all ofiicers appointed or continued 
under the Government ot India Act, 1858. as, if that Act had 
not been passed, might or should have been exercised or per- 
formed by the East 1 ndia Company, or by the Court of Directors 
or Court of Proprietors ot that Company, either alone or by the 
direction or with the sanction or approbation of the Com- 
missioners for the Affairs of India, in relation to that govern- 
ment or those revenues and the officers and servants of that 
Company, and also all such pow ers as might have been exercised 
by the said Commissioners alone (6). 

(2) In particular, the Secretary of State may, subject to 
the provisions embodied in this Digest, superintend, direct, 
and control all acts, oiierations, and concerns which in anywise 
relate to or concern the goveimnent or ivvenucs of India, and 
all grants of salaries, gratuities, and allowances, and all other 
payments and charges w hatever out of or on the revenues of 
India. 

(3) Any warrant or writing under His Majesty's Royal 
Wign Manual which, before the passing of the Goveimnent of 
India Act, 1858, was required by law to be countersigned by the 
president of the Commissioners for the Affairs of India must 
in lieu thereof be countersigned by the Secretary of State (c). 

(4) There are paid out of the revenues of India to the 
Secretary of State and to his uudci' secretaries respectively. 
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the like yearly salaries as may for the time bei^ iS» paid 
to any other Secretary of State and his under seoretaiies 
respectively (d). 

(a) The term ‘ revenues of India ’ is retained here and elsewhere, 
though in an Act of Parliament it might now be more accurate to speak 
of the revenues of Britiah India. 

(i) The Secretary of State is the minister through whom the autho- 
rity of the Crown over India is exercised in England, and thus corre- 
sponds roughly to the president of the Board of Control (CommissionerB 
for the Affairs of India), under the system which prevailed before the 
Act of 1858. He is appointed by the delivery of the seals of office, and 
appoints two under secretaries, one permanent, who is a member of 
the Civil Service, the other parliamentary, who changes with the 
Government. The Act of 1858 authorized the appointment of a fifth 
principal Secretary of State, in addition to the four previously existing 
(Home, Foreign, Colonial, and Wat). 

The office of Secretary of State is constitutionally a unit, though there 
are five officers. Hence any Secretary of State is capable of performing 
the functions of any other, and consequently it is usual and proper to 
confer statutory powers in general terms on ‘ a (or " the ”) Secretary 
of State an expression which is defined by the Interpretation Act, 
1889, as meaning one of Her Majesty’s principal Secretaries of State. 
But in mattere relating to India there axe certam functions which must 
be exercised by the Secretary of State in Uoaincil. Bee Anson, Law and 
Custom of the Constitution (third edition), vol. ii, pt. i, t68 ; pt. ii, 85, 86. 

(e) See e.g. the provisions as to removal of officers below, s. 21. 

(d) i.e. £5,000 to the Secretary of State, £2,000 to the permanent 
Under Secretaiy, and £1,500 to the Parliamentary Under Secretary. 


The Council of India. 

The 3 . — (i) The Council of India consists of such number of 

members, not less than ten and not more than fourteen, as 
the Secretary of State may from time to time determine (0). 

/3 filling any vacancy in the Council of India 

32 *33 is vested in the Secretaiy of State. 

Viet. c. 

97, SB. I, (3] Unless at the time of an appointment to fill a vacancy 

yl^w.VlI, I'bc Council of India nine of the then existing members of the 
council are persons who have served or resided in British India 
(b) for at least ten years, and have not last left British India 
more than five years before the date of their appointment, 
the person appointed to fill the vacancy must be so qualified. 
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(4) Every member of the Goonoil of India holds office, 
except as by this section provided, for a term of seven yean (e) . 

(5) The Secretary of State may for special reasons of 
public advantage reappoint for a further term of five years 
any member of the Council of India whose term of office has 
expired. In any such case the reasons for the reappointment 
must be set forth in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Save as 
aforesaid, a member of the C'cinncil of India is not capable 
of reappointment. 

(6) Any member of the Council of India may, by writing 
signed by him, resign his office. The instrument of resigna- 
tion must be recorded in the minutes of the rouncil. 

(7) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both Houses 
of Parliament. 

(8) There is paid to each memlwr of the Council of India 
out of the revenues of India the annual salary of one thousand 
pounds (d). 

(a) The Council of India in, in a certain, but very limited, sense 
the successor of the old Court of Directors. Under the Act of 1858 
it consisted of fifteen members, eight appointed by the Crown, and 
seven elected, in the first instance, by the Court of Directors, and 
subsei^nently by the council itself. The members of the council held 
office during good behaviour, but wore removable on an address by 
both Houses of Fadiament. By an Act of 1869 (32 & 33 Vict. c. 97) 
the right of filling all vacancies in the council was vested in the Secretary 
of State, and the tenure W’as changed from tenure during good be- 
haviour to tenure for a term of ten years, with a power of reappoint- 
ment for five years, ‘ for special reasons.’ By sn Act of 1889 (52 A 
53 Vict. c. 65) the Secretary of State was authorized to abstain from 
filling vacancies m the council until the number should be reduced 
to ten. An Act of 1907 (7 Edw. VII, c. 35) repealed the Act of 1889 
and made tho provisions reproduced in subs. (i). The Act of 1907 
also reduced the salaiy of Members of Council thereafter appointed 
from £i,2CX> to £1,000, the term of office from ten to seven years, and 
the period between a member's last service in India and his appoint- 
ment to the council from ten to five years. 

(b) It will be observed that service or reeidenoe in BritiA India 
(see 21 A 22 Vict, c, 106, s. 1 ), not in India, is the qualification- 
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9 i. 

(e) For members appointed before August 28, igo7, the term of 
office is ten years. 

(d) For members appointed before August 28, 1907, the salary is 
£i^cx>. 

Seat in 4 . A member of the Council of India is not capable of 

sitting or voting in Parliament. 

fiofttion ^ 

for ^rlis- This restriction applies to seats in both Houses of Parliament. 

ment. 

^ic*c* ®* ^ appears to Parliament expedient to 

106, s. 12.] reduce the number or otherwise to deal with the constitution 

Claims to Council of India, a member of that council is not 

oompensa- 

tioii. entitled to claim any compensation for the loss of his office, or 
Vtot. for any alteration in the terms and conditions under which his 
97 iS' 7 d office is held, unless he has served in his office for a period of 
ten years. 

This enactment is contained in the Act of 1869 which changed the 
tenure of members of council. The term of office has now been reduced 
to seven years. 


DuticB of 
oonnciL 
[21 A 22 
Viet. c. 
106, 8. 19.] 


Powers of 
council. 

[21 A 22 
Viet. c. 
106, a. 22.] 


President 
and vioe- 
pnsident 
of counoil. 
[21 A22 
Viet. c. 

I06,S8.2I, 

22.] 


6 . The Council of India, under the direction of the 
Secretary of State, and subject to the provisions embodied in 
this Digest, conducts the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence viith Iiulia. 

7 . — (i) All powers required to be exercised by the Secretary 
of State in Council, and all powers of the Council of India, 
may be exercised at meetings of the council at which not 
less than five memliers are present. 

(2) The Council of India may act notwithstanding any 
vacancy in their number. 

8 . — (i) The Secretary of State is the president of the 
Council of India, with power to vote. 

(2) The Secretary of State in Council may appoint any 
member of the Council of India to be vice-president thereof, 
and the iSecretary of State may at any time remove any 
person so appointed. 
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(3) At every meeting of the Ciouncil of Indis the Secretary 
of State, or in his absence the vice-president, if present, or 
in the absence of both of them, one of the members of the 
council, chosen by the members present at the meeting, 


9, Meetings of the Council of India are convened and held 
when and as the Secretary of State directs, but one such 
meeting at least must be held in every week. 

10. — (i) At any meeting of the Council of India at which 
the Secretai^' of State is present, if there is a difference of 
opinion on any question, except (a) a question with respect to 
which a majority of votes at a meeting is by this Digest 
declared to be necessary, the determination of the Secretary of 
State is final. 


Meetings 
of the 
oouisnl. 
[21 h 22 
Viet. o. 
106,8.32.1 
Procedarp 
at meet- 
ings. 

[21 4 c 22 
Viet. 0. 
Jo6, 8. 33.] 


(i) In ease of an equality of votes at any meeting of the 
council the person presiding at the meeting has a casting vote. 

(3) All acts done at a meeting of the council in the absence 
of the Secretary of State require the approval in writing of 
the Secretary of State. 

(4) In case of diffci’encc of opinion on any question decided 
at a meeting of the council, the Secretary of State may 
require that his opinion and the reasons for it lx? entered in 
the ininntes of the proccedingh. ami any i7iember of the 
council who has b(‘en jncsent at the meeting may 2'equire that 
his opinion and any reasons for it that he has stated at the 
meeting be also entered in like manner. 


(«r) A inajoiity of votes i>, necessary for deciKioii'i on the following 
matteiN : 

1. Appropriation of revenues or projierty, <1. 33. 

2. issumg securities for money, s. 38. 

3. Sale or mortgage of proiierty, s. 31. 

4. Contracts, s. 32, 

5. Alteration of salaries, s, 80. 

6. Furlough rules, s. 89. 

/. Indian appointments, s. 90. 

8. Appointments of natives of India to offices reserved for Indian 
( 'ivil Service, s. 94. 

9. Provisional appointments to posts on the Govemor-Generars 
Gonnoil, s, 83, and to reserved offices, s. 95. 
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Commit* u. Tbe Secretary of State may constitute cOmn^teesMrf 
the Council of India for the more convenient transaction of 
0 * businesB, and direct what departments of business are to be 
106, a 20.] under those committees respectively, and generally direct the 
manner in which all business of the council or committees 
thereof is to be transacted (a). 

(a) The ezuting committees are Finance, Political and Secret, 
Military, Revenue and Statistics, I*ublic Works, Stores, and Judicial 
and Public. 


Ordfrs and Dispatches. 


Snbmis- 12 . — (i) Subject to the provisions (o) embodied in this 

sion of . . 

oideis, Ihgest, every order or communication proposed to be sent to 

every order proposed to be made in the United 

Kingdom by the Secretary of State under the Government of 

[ai ft 22 India Act, 1858, must, unless it has been submitted to a meeting 
Viofc. 0. 

106, u. of the Council of India, be deposited in the council room for 
24 * 25'1 tjjg perusal of all members of the council during seven days 
before the sending or making thereof. 

(2) Any member of the Council of India may record, in 


a minute-book kept for that purpose, his opinion with respect 
to any such order or communication, and a copy of every 
opinion so recorded must be sent forthwith to the Secretary 


of State. 


(3) If the majority of the Council of India so record their 
opinions against any act proposed to be done, the Secretary of 
State must, unless he defers to the opinion of the majority, 
record his reasons for acting in opposition thereto. 


(a) The qualifications relate to urgency . orders under s. 13 and 
secret orders under s. 14. 


Provi- 18 . — (i) Where it apjiears to the Secretary of State that 

rases of i'hc dispatch of any communication or the making of any 

M order, not being an order for which a majority of votes at a 

Viet. 0. meeting of the Council of India is by this Digest declared to 
to6, s. 26.] ° .> o 

be necessary (a), is urgently required, the communication may 
be sent or order made, although it has not been submitted to 
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a meeting of the Gotmoil of India or deposited for the perusal 
of the members of that council. 

(2) In any such case the Secretary of State must, except 
as by this Digest provided (i], record the urgent reasons for 
sending the communication or making the order, and give 
notice thereof to every member of the council. 

(а) See note on s. 10. 

(б) The exception is under the next section, b. 14. 

14 . — (i) Where an order concerns the levying of war or PrOTkion 
the making of peace, or the treating or negotiating with any seoiot 
prince or State, or the policy to be observed with respect to 
any prince or State, and is not an order for which a majority 
of votes at a meeting of the Council of India is by this Digest UI, c. 5*, 
declared to he necessary (a), and is an order which in the 3^44 Will 
opinion of the Seoretaiy of State is of a nature to require 
secrecy, the Sccretaiy of State may send the order to the 
Governor-General in Council or to any Governor in Council or 106, b. 27.] 
officer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the members of that council, and without recording or 
giving notice of the reasons for making the order (b). 

(2) Where any dispatch from the Governor-General in [33 Geo- 
Council f from a Governor in Council, concerns the govern- 
ment of British India, or any of the matters aforesaid, and y* * 
in the judgement of the authority sending the dispatch is of 106.8.28.] 
a nature to require secrecy, it may be marked ‘ Secret ’ by 
the authoiity sending it ; and a dispatch so maiked is not 
to lie communicate<l to the members of the Council of India 
unless the tSecretarj' of .State so directs. 

(a) See note on b. 10. 

(b) Tbo Act of 1784 (24 Ueo. Ill, Bess. 2, c. 2S), which constituted 
the Board of Control, directed that a committee of secrecy, consisting 
of not more than three members, should be formed out of the directors 
of the Company, and, when the Board of Control issued orders requiring 
secrecy, the committee of secrecy was to transmit the orders to India, 
without informing the other directors. (See above, p. 63.) These 
directions were reproduced by the Charter Act of 1793 (33 Geo. HI, 

0. 52, SB, 19, 20), and by the ChaTter Act rf 1833 (3 & 4 Will. IV , c. 85, 
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BB- 35> 36). The Goyeroment of India Act, 1858 (ai & aa Viot. o. 

8. 27), directed that orders which formerly went through the samet 
committee need not be communicated to the council, unless they were 
orders for which a majority of votes of the council was required. There 
are similar provisions os to dispatches from India. ' Secret ’ orders 
are usually communicated to the Political and Secret Committee of the 
council. (See above, 8 . II.) 




Signature 15. — (i) Every order or communication sent to India, and 

Sdresa of o^pressly provided by this Digest] every order made 

ordra,*c. jjj tjjg United Kingdom in relation to the government of India 

Viet. 0 . under this Act, must be signed by the Secretary of State (a). 
106 8. 19.] 

{ 2 ) Every dispatch from the Governor-General in Council 
or from a Governor in Council must be addressed to the 


Secretari’ of State (b). 


(a) This reproduces the existing enactment, but of course applies 
only to official orders and communications. It is not clear to what 
provisions (if any) the saving refers. 

(b) This recogni7.es the right of the Oovornments of Bengal, Madras, 
and Bombay to communicate directly with the Secretary of State, 
a right derived from a time uhen Madras and Bombay constituted 
independent presidencies together with the Presidency of Bengal, and 
before a general Government of India had been established. 


Communi- 
cation to 
Parha- 


16. When any order is sent to India directing the actual 
commencement of hostilities by His Majesty's forces in India, 


ment as having been sent must, unless the order 

to orders ” 

for cm- has in the meantime lieen revoked or suspended, be communi- 
hM^Shws. cated to both Houses ot Parliament within three months after 


the sending of the order, or, if Parliament is not sitting at the 
106 , B. 54 1 expiration of those three months, then within one month after 


the next meeting of Parliament (a). 


(a) iSee also s. 24. 


Corre- 17. It is the duty of the Oovernor-fk’ncral in Council to 
B^ndenoe fhe iSeeretary of fitate constantly and diligently 

Governor- exact particular of all advices or intelligence, and of all 
with Sec- transactions and matters, coming to tlie knowledge of the 
” Governor-General in Council and relating to the government, 


f 13 Geo. 

at 0. 63, 

a 9.] 


commerce, revenues, or affairs of India (a). 

(a) This reproduces an enactment contained in the Regulating Act, 
t 773 > by which Warren Hastings and his sucoessors were directed to 
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oormpond ngnlarly vith the Court of Direoton at home, but ita 
re-enaotment would probably not be oonaidered neceeeary at the 


Establiahment of Seereiary of State. 

19 , — (1) No addition may be made to the establishment of 
the Secretary of State in C!ounciI, nor to the salaries of the 
persons on that establishment, except by an order of His 
Majesty in Council, to be laid before both Houses of Par- 
liament within fourteen days after the making thereof, or, if 
Parliament is not sitting, then within fourteen days after the 
next meeting of Parliament. 

(2) The regulations made by His Majesty for examina- 
tions, certificates, probation, or other tests of fitness in relation 
to appointments to junior situations in the civil service apply 
to such appointments on the said establishment. 

(3) The Secretary of State in Council may, subject to the 
foregoing provisions of this section, make all appointments 
to and promotions in the said establishment, and may 
remove any officer or sen-ant belonging to the establish- 
ment (a). 

(a) This is the enactment by which the staff of the India Office is 
regulated 

19 . His Majesty may by warrant under the Royal Sign 
Manual, eountet signed by the Chancellor of the Exchequer, 
grant to any secretary, officer, or serv-ant appointed on the 
establishment of the Secretary of State in Council such com- 
pensation, superannuation, or retiring allowance, or to his 
legal personal representative such gratuity, as may be granted 
to persons on the establishment of a Secretary of State under 
the laws for the time being in force concerning superannuations 
and other allowances to persons having held civil offices in the 
public service, or to personal representatives of such persons (a). 

(u) This gives the staff of the India Office pensions on the civil 
service scale, i.e. one-sixtieth of annual salary for each year of service. 


Est&Uish^ 
meat of 
theSecTO. 
tary of 
State. 

[31 As 23 

Viet. c. 

106, SB. 15, 
16.J 


Pensions. 
[31 ft 22 
Viet. 0. 
106, B. 18. 
I ft 2 Geo. 
V, c. 25, 

S.I ] 
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robj«ot to oertiw oonditiozu and teatnotiooa, or, rinoe tbe Snpfr^ 
aonuation Aot of 1909, one-eightieth of amraal salai^ and a lump miB 
in addition. 


Indian Appointments. 

[21 1 22 20 . — (i) Except as provided by this Digest, all powers of 

106,^ 37.] making regulations in relation to appointments and admis- 
sions to service and other matters connected therewith, and of 
altering or revoking such regulations, which, if the Government 
of India Act, 1858, had not been passed, might have been 
exercised by the Gourt of Directors or Commissioners for the 
Affairs of India, may be exercised by the Secretary of State 
in Council. 

T..a;.n (2) Provided that in any regulations for the time being in 

force for the organization of the Indian Army provision must 
^22 be made for the lx?nefit of the sons of persons who have served 
106. as. in India in the military or civil service of the Crown or of the 
at* 24 Company equally advantageous with the provisions 

to military cadetships in the Indian Army which were in 
c. 100, • ' 

«■ i-l force before the twentieth day of August one thousand eight 
hundred and sixty, and the selection of such persons is to 
be in accordance with I'cgulations made by the Secretarj' 
of State (a). 

(a) Sections 33, 34. 33, and 36 of (lie (Tovomment of India Act, 1858. 
run as follows : 

‘ 33. All appointments to cadetships, naval and military, and all 
admissions to service not herein otherwise expressly provided for, 
shall be vested in Her Majesty ; and the names of persons to be from 
time to time recommended for such cadetships and service shall be 
submitted to Her Majesty by the Secretary of State. 

'34. Regulations shall be made for admitting any jx-rsons, being 
natural-bom subjects of Her Majesty (and of such age and qualifica- 
tions as may be prescribed m this behalf), who may be desirous of 
becoming candidates for cadetship in the engineers and in the artilleiy, 
to be examined as candidates accordingly, and for prescribing the 
branches of knowledge in which such candidates shall be examined, 
and generally for regulating and conducting such examinations. 

‘ 35. Not less than one-tenth of the whole number of persons to be 
recommended in any year for military cadetship (other than oadet- 
diip in the engineers and artiileiy) shall be selected according to such 
regulations as the Secretary of State in Council may from time to time 
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pt»iM io titia Mulf from among tha sons of penons lAo hoTo aenred . 
ia Titdift in the militaty or oiril serrloe of Her Majeaty, or of the Eaat 
India Company. 

‘ 36. Except as aforaaid, all persona io be recommended for military 
cadetships shall be nominated by the Secretary of State and members 
of council, BO that out of seventeen nominations the Secretary of State 
bhall have two, and each member of council shall have one ; but no 
person so nominated shall be recommended unices the nomination be 
approved of by the Secretary of State in Council.’ 

When the Government of India Act, 1858, passed, and for some years 
afterwards, the Indian Army (taking European and Native together) 
was officered in two ways. A certain number of cadets were appointed 
to Addiscombe, and thence, according to their success in passing the 
coliege examination, went to India in the engineers, artillery, or in- 
fantry. Others received direct cadetships, and went to India without 
previous training. The Act speaks of both classes alike as receiving 
cadetships. But the artillery and engineers were not in practice taken 
into account in calculating the one-tenth under s. 35. This being so, 
the effect of s. 35 was, roughly speaking, that one-tenth of the officers 
appointed to the Indian Army (exclusive of the engineers and artillery) 
must be the sons of Indian servants. 

The Act of i860 (S3 & 24 Vict. c. 100), which abohshed the European 
Army, and which was passed on August 20, i860, provided that ‘ the 
same or equal provision for the sons of persons who have served m 
India shall bo mainlaiiied m any plan for the reorganization of the 
Indian Army.’ The mode of appointment to the Native Army was 
meantime altered. In pursuance of this provision, an order was 
issued in 1862, under which the tiecretary of State makes appointments 
to cadetships at Sandhurst, fixed at twenty annually, limited to the 
sons of Indian servants. The expenses of these cadets oru home by 
India, if their pecuniary circumstances arc such as to justify the pay- 
ment. Itogulatious a" contemplated by s. 35 of the Government of 
India Act, 1858, have been made governing the selection, and are 
rigidly followed. Those cadotshiiis differ from the old ones iu that 
they are not directly and necessarily oomiectcd with the Indian Army, 
lor a cadet might pass from Sandhurst into the Britisli Army and not 
into tho staff corps. But tho object is, of course, to supply the Indian 
Army. Tho word ' cadet ’ in the Govorumeiit of India Act has 110 
express limitation, and tho present cadets appear to fall within tho 
meaning of the term. In practice, appointments of cadets do not now 
go to the King. 

Ifection 34 appears to bo siient, and s. 36 to bo \iituiilly repealed by 
the abolition of the Indian Army. Tho effect of the other two sections, 
so far as they are in force, is reproduced in the Digest. 

21. — (i) His Majesty may, by wTitiiig under tbe Royal Sign 
Manual, countersigned by the Secretary of State, remove or 
dismiss any porson holding office under the Crown in India. 


Powers of 
Crown and 
liecietaiy 
of State as 
to removal 
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doffioen. ( 2 ) A copy of any writing nnder the Boyal Sign Manned*' 
Sll,^53, removing or diumifiBing any Huch peiuon must, ndthia eight 
days after the signature thereof, be communicated to tiie 
IV, c. 85, Secretary of State in Council. 

" ^33^ (3) Nothing in this enactment affects [any of His Majesty’s 

officer in the army, orj the power of the 
Secretary of State [or of any authority in India] to remove 
or dismiss any such person. 

This is an attempt to reproduce the net result of a series of enact- 
ments, which are still in the statute book, but the earlier of which 
were intended to give the Crown jiower over servants of the East India 
Company, and, therefore, are not wholly applicable to existing cirenm- 
stances. The saving words in square brackets do not reproduce any 
existing enactment, but represent the effect of the law. 

The Charter Act of 1793 (33 Gieo. Ill, c. 52) enacted (ss. 35, 36) 
that: 

‘ 35. It shall and may be lawful to and for the King's Majesty, his 
heirs and successors, by any writing or im>trumont under his or their 
sign manual, countersigned by the president of the Board of Commis- 
sioners for the Affairs of India, to remove or recall any person or persons 
holding any office, employment, or commission, ci\il or military, under 
the said united Company in India for the time being, and to vacate 
and make void all or every or any appointment or appointments, 
commission or commissions, of any person or x)erBons to any such 
offices or employments ; and that all and every the powers and authori- 
ties of the respective persons so removed, recalled, or whose appoint- 
ment or commission shall be vacated, shall cease or determine at or 
from such respective time or times us in the said writing or writings 
shall be expressed and specified in that behalf ; Provided always, 
that a duplicate or copy of every such writing or instrument under 
His Majesty’s sign manual, attested by the said president for the time 
being, shall, within eight days after the same shall be signed by His 
Majesty, his heirs or successors, be transmitted or delivered to the 
chairman or deputy chairman for the time being of the said Com|ainy, 
to the intent that the Court of Directors of the said Company may be 
apprised thereof. 

‘ 36, Provided always, . . . that nothing in this Act contained shall 
extend or be construed to ]irecludo or take away the power of the 
Court of Directors of the said Company from removing or recalling 
any of the officers or servants of the said Company, but that the said 
oourt shall and may at all times have full liberty to remove, recall, or 
dismiss any of such officers or servants at their will and pleasure, in 
the like manner as if this Act had not been made, any govemor-geneial, 
governor, or commander-in-chief appointed by His Majesty, his heirs 
or Buocessors, through the default ^ appointment by the said Court 
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of DireotWB, always exoepted, anything herein oontuned to the con- 
trary notwithstanding.’ 

The Charter Act of 1833 (3*4 Will. IV, 0. 85, ss. 74, 75) enacted 
that: 

‘74. It shall be lawful for His Majesty by any writing under bis 
sign manual, countersigned by the president of the said Board of 
Commissioners, to remove or dismiss any person holding any office, 
employment, or commission, civil or military, under the said Company 
in India, and to vacate any appointment or commission of any person 
to any such office or employment. 

‘ 75. Provided always, that nothing in this Act contained shall take 
away the power of the said Court of Directors to remove or dismiss any 
of the officers or servants of the said Company, but that the said court 
shall and may at all times have full liberty to remove or dismiss any of 
such officers or servants at their will and pleasure.’ 

And finally the Government of India Act, 1858 (21 & 22 Viet. c. 106, 
8. 38), enacts that : 

‘ Any writing under the Royal Sign Manual, removing or dismissing 
any person holding any office, employment, or commission, civil or 
military, in India, of which, if this Act had not been passed, a copy 
would have been required to be transmitted or delivered within eight 
days after being signed by Her Majesty to the chairman or deputy 
chairman of the Court of Directors, shall in lieu thereof be communicated 
within the time aforesaid to the Secretary of State in Council.’ 

The countersignature of the Secretary of State was substituted for 
the countersignature of the president of the Board of Control by the 
Government of India Act, 1858. (See above, s. 2.) 

The tenure of peraons serving under the Government of India, or 
under a local Government, is presumably tenure during the pleasure 
of the Crown. In the case of Qrant v. 27 te SecnUinj of Stale for India 
in Council, L. E. 2 C. P. D, 455 (1877), the plaintiff, formerly an officer 
in the East India Company’s service, appointed in 1S40, and subse- 
quently continuing in the Indian Army when the Indian military and 
naval forces were transferred to the Crown, brought an action against 
the defendant for damages for being compulsorily placed by the Govern- 
ment upon the pension list, and so compelled to retire from the army. 
It was held on demurrer that the claim disclosed no cause of action, 
because the Crown acting by the defendant had a general power of 
lUsmissing a military officer at its will and pleasure, and that the 
defendant could make no contract with a military officer in derogation 
of this power. In the case of Shenton v. Smith {1895), A C. 229, which 
was an appeal from the Supreme Court of Western Australia, it was 
held that a Colonial Government is on the same footing as the Home 
Government with respect to the employment and dismissal of servants 
of the Crown, and that these, in the absence of special contract, hold 
their offices during the pleasure of the Crown. The respondent in 
that ease, having been gazetted without any specied contract to act 
temporarily as medical officer daring the absence on leave of the actual 
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holdec of the ofiBee, was dismissed by the Govemmeat befote tll^ leal% 
had expired. It was held that he had no oanse of action against ^ 
Government. In the ease of Du,nn v. Tht Queen (1896}, i Q. B. Ii6« 
it was hdd that servants of the Crown, civil as well as military, except 
in special cases where it is otherwise provided by law, hold their offices 
only during the pleasure of the Crown. In this case a petition of 
right had been presented, and the case set up by the suppliant was 
that Sir Claude McDonald, Her Majesty’s Commissioner and Consul* 
General for the Niger Protectorate in Africa, acting on behalf of the 
Crown, had engaged him in the service of the Crown as consular agent 
in that region for a penod of three years certain, and he claimed damages 
for having been dismissed before the expiration of that period. It 
appeared that Sir Claude McDonald himself held office only during the 
pleasure of the Crown. Mr. Justice Day held that contracts for the 
service of the Crown wore determinable at the pleasure of the Crown, 
and therefore directed a verdict and judgement for the Crown. The 
decision was upheld by the Court of Appeal. Subsequently Mr. Dunn 
brought an action against Sir Claude McDonald, presumably for 
breach of contract, but the action was dismissed, and the doctrine 
that on agent who makes a contract on behalf of his principal is liable 
to the other contracting party for a breach of an implied warrant of 
his authority to enter into the contract was held inapplicable to a 
contract made by a public servant acting on behalf of the Crown. 
Dunn V. McDonald (1897), i Q- 40 i» SSS- S®® Jehangirv, 8 , of 8 . 
for India, I. L. E. 27 Bom. i8g ; Voaa v. 8 , of 8 , for India, 1 . L. R. 33 
Cal. 669. 

It is the practice lor the Secretary of State m Council to make a 
formal contract with persons appointed in England to various branches 
of the Government service in India, e.g. education officers, forest 
officers, men in the Geological Survey, and mechanics and artificers 
on railways and other works, and many of these contracts contain an 
agreement to keep the men in the service for a term certain, subject 
to a right of dismissal for particular causes. Whether and how far 
the principles laid down in the cases of Shenton v. Smith and Dunn v. 
The Queen apply to these contracts, is a question which in the present 
state of the authorities cannot be considered free from doubt. 

Tenure during pleasure is the ordinary tenure of public servants in 
England, including those who belong to the ‘ permanent civil service,’ 
and the service of a member of the Civil Service of India is expressly 
declared by his covenant to continue during the pleasure of His Majesty. 
Tenure during good behaviour is, subject to a few exceptions (e.g. the 
auditor of Indian accounts : see below, s. 30), confined to persons 
holding judicial offices. But judges of the Indian high courts are 
expressly declared by statute to hold during pleasure : see below, 
8. 97. The difierence between the two forms of tenure is that a person 
holding during good behaviour cannot be removed from his office 
except for such misconduct as would, in the opinion of a court of 
justice, justify his removal ; whilst a person holding during pleasare 
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cut be'iamoved irtthoot any teaaon for lua removal being aarqpied. 

See Anaon, md Outkm </ Me Con^itutian (third edition), voL ii 
pt. ii. pp< 221 folL See also WiBia y. Oippt, 6 State Trials, N. S. 311 
(1846), as to removal of judicial officers. 

PART n. 

Revenuks of Invu. 

22 . — (i) The i-evenueb of India are received for and in the Applies' 

name of His Majestj’, and may, subject to the provisions revenuee. 

embodied in this Digest (0), be applied for the purposes of the 

Kovernment of India alone. e-®?- 

° 21 A22 

(2) There are to be charged on the revenues of India *• 

10q» 68* 

alone — 42. i A 3 

Goo. V 

(a) all the debts of the East India Company ; and c. 18,^4. 

(b) all sums of money, costs, charges, and expenses which, ** 
if the Government of India Act, 1858, had not been l 
passed, would have been payable by the East India Com- 
pany out of the revenues of India in respect of any 
treaties, covenants, contracts, grants, or liabilities existing 

at the commencement of that Act ; and 

(c) all expenses, debts, and liabilities lawfully contracted 
and incurred on account of the government of India (6) ; 
and 

(d) all payments under the Government of India Act, 

1858. 

(3) For the purposes of this Digest the revenues of India 
include — 

(n) all the territorial and other revenues of or arising in 
British India ; and 

(b) all tributes and other payments in respect of any 
territories which w'ould have been receivable by or in the 
name of the East India Company if the Government of 
India Act, 1858, had not been passed ; and 

(c) all fines and penalties incurred by the sentence or order 
of any court of justice in British India, and all forfeitures 
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for crimes of any movable or immovable property ^6) irf 
British India ; and 

(d) all movable or immovable property (c) in British India 
escheating or lapsing for want of an heir or snceessor (d), 
and all property in British India devolving as bom 
vacantia for want of a rightful owner. 

(4) All other money vested in, or arising or accruing from 
property or rights vested in, His Majesty under the Govern- 
ment of India Act, 1858, or to be received or disposed of by 
the Secretary of State in Council under that Act, must be 
applied in aid of the revenues of India. 


(a) The qualification refers to s. 34, under which there is power to 
dispose of escheated property. 

{b] See Shivdbhajan v. Secretary of State for India, I. L. B. 28 Bom. 

314. 321- 

(c) The expression m the Act is ‘real or personal estate,’ but “ movable 

or immovable property ’ is more intelligible in India, where the terms 
are defined by the General Clauses Act (X of 1897, 3 (25)) ( 34 ) )• 

(d) As to the ciroumstancffl under which property in India may 
escheat or lapse to the Crown, sec Collector of Masulipalam v. Cavaly 
Vencata Narminayah, 8 Moore Ind. App. 500 ; and Banee Sottel Komr 
y. Mirm Uumnt Bahadoor, L. R. 3 1 . A. 92. 


Control of 23 , The expenditure of the revenues of India, both in 
^^t^ India and elsewhere, is subject to the control of the Secretary 
over ex- of State in Council, and no grant or appropriation of any 
mreve- part of those revenues, or of any other property coming into 
S** 32 possession of the Secretary of State in Council by virtius 
t^t. c. yf tjjy Government of India Act, 1858, may be made without 

10D| B* 4^* J 

the concuErence ot a majority ut votes at a meeting of the 
Council of India. 


This section of the Act of 1858 has given rise to questions os to the 
relations between the Secretary of State and bis council, and between 
the Secretary of 8tate in Council and the Government of India. 

On the first question there was an important debate in the House 
of Lords on April 29, 1869 (Hansard, 195, pp. 1821-46), in which 
the Marquis of Salisbury and the Duke of Argyll took part, and which 
was made remarkable by a difference of opinion between high legal 
authorities on the construction of this section, one view, the stricter, 
bdng maintained by lord Cairns and Lord Chelmsford, and a different 
view by the then Lord Chancellor, Lord Hatherley. The discussion 
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showed tiiat « 4 ilkt the ubjeet, and to some extent the efEeott oE this 
section was to impose a oonstitational restiamt on the powers of the 
Seoretaiy cd State with respect to the expenditure of money, yet this 
reatesint could not be efieotiTriy asserted in all cases, especially when 
Imperial fuestimiB were inTotred. For instance, the power to make 
war necessarily involves expenditure d revenues, but is a power for 
the exercise of which the concurrence of a majority of votes at a meeting 
of the council cannot be made a necessary condition. The Secretary 
of State is a member of the Cabinet, and in Cabinet questions the 
decision of the Cabmet must prevail. 

As to the second pomt, questions have been raised as to the powers 
of the Indian Legislature to appropriate by Indian Acts to specific 
objects, provincial or Imperial, sourtes of income, such as ferry fees 
and other tolls, process fees, rates on land, licence taxes, and income 
taxes. But a strict view of the enactment in the Act of 1858 would 
be inconsistent with the general course of Indian legislation, and would 
give rise to inconveniences in practice. 


24. Except for preventing or repelling actual invasion of 
His Majesty's Indian possesbions, or under other sudden and 
urgent necesbity, the revenues of India are not, without the 
consent of both Houses of Parliament, applicable to defraying 
the expenses of any military operation carried on beyond the 
external frontiers of those pobseshions by His Majesty's forces 
charged upon those revenues. 

As to the object and eSect of this euactinent, and 111 particular as to 
whether it requires the consent of Parliament to be obtained before 
war IB commented, see Hansard, 151, July 19, 23, 1858 (Debates on 
passing of Government of India Act) ; Hansaid, 240, May 20, 21, 23, 
1878 (Employment of Indian Troops in Malta) ; Hansard, 243, Decern* 
her 16, 17, 1878 (Afghan War) ; Hansard, 272, 273, July 27, 31, 1882 
(Egypt) ; Hanbaid, 295, March 5, 9, 16, 1885 (tioudan) ; Hansard, 
302, pp. 322-47, January 25, 1886 (Annexation of Upper Burma); 
July 6, 1896 (Soudan) ; April 13, 1904 (Tibet) ; Correspondence as to 
incidence of cobt of Indian troops when employed out of India, 1896 
(C. 8131) ; Anson, Late and Cmtom of the Conalilutwn, lol. u. part 11. 
p. 174 (third edition), beo also b. 16 of this Digest. 

26. — (i) Such parts of the reveiiueb of India as arc remitted 
to the United Kingdom, and all money arising or accruing 
in the United Kingdom from any property or rights vested 
in His Majesty for the purposes of the government of India, 
or from the sale or disposal thereof, must be paid to the 
Secretary of State in Council, to be applied for the purposes 
of the Government of India Act, 1858 . 
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(2) All such revenues and money must be paid into ^ 
Bank of England to the (uedit of an account entitted ‘ Hie 
Account of the Secietaiy of State in Council of India.’ 

(3) The money placed to the credit of this account is paid 
out on drafts or orders, either signed by two members of the 
Council of India and countersigned by the Secretary of State 
or one of his under secretaries or his assistant under secretary, 
or signed by the accountant-general on the establishment of the 
Secretary of State in Council or by one of the two senior clerks 
in the departmentof thataccountant-general and countersigned 
in such manner as the Secretary of State in Council directs ; 
and any draft or order so signed and countersigned efiectually 
discharges the Bank of England for all money paid thereon. 

(4) The Secretary of State in Council may for the payment 
of current demands keep at the Bank of England such accounts 
as he deems expedient, and every such account is to be kept 
in such name and be drawn upon by such person and in such 
manner as the Secretary of State in Council directs. 


(5) There are raised in the books of the Bank of England 
such accounts as may be necessary in respect of stock vested 
in the Secretary of State in Council, and any such account is 
entitled ‘The Stock Account of the Secretary of State in 
Council of India.’ 


(6) Every account referred to in this section is a public 
account (a). 

(a) This section represents the provisions of tho (luverninent of 
India Act, 1858, as modified by 22 & 23 Viet. c. 41, s. 3, and 26 & 27 
Viot. c. 73, a. 16, and by existing practice. 

26 . The Secretary of State in Council, by power of attorney 
executed by two members of the Council of India and counter- 
signed by the Secretary of State or one of his under secretaries, 
or his assistant under secretary, may authorize all or any of 
the cashiers of the Bank of England — 

(a) to sell and transfer all or any part of any stock standing 
in the books of the Bank to the account of the Secretary 
of State in Council ; and 
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if>) to purchase and accept stock on any such account ; 
aTid 

(c) to receive dividends on any stock standing to any such 
account ; 

and by any writing signed by two members of the Council 
of India and countersigned as aforesaid may direct the appli- 
cation of the money to lie received in respect of any such 
sale or dividend. 

Provided that stock may not purchased or sold and 
transferred under the authority of any such general power of 
attorney, except on an order in writing directed to the chief 
cashier and chief accountant of the Bank of England, and 
signed and countersigned as aforesaid 

27. All securities held b3' or lodged with the Bank of 
England in trust for or on account or on behalf of the Secretary 
of State in Council may be disposed of, and the proceeds 
thereof may be applied, as may be authorized by order in 
writing signed by two members of the Council of India and 
countersigned by the Secretary of State or one of his under 
secretaries, or his assistant under secretary, and directed to 
the chief cashier and chief accountant of the Bank of England. 

28. — (i) All pow'ers of issuing securities for money in the 
United Kingdom which arc for the time being vested in the 
Secretary of State in Council must be exercised by the 
Secretary of State in Council \vith the concurrence of a 
majority of votes at a meeting of the Council of India 

(2) Such securities, other than debentures and bills, as 
might have been issued under the seal of the East India 
Company must be issued under the hands of two members 
of the Council of India and countersigned by the Secretary 
of State or one of his under secretaires, or his assistant under 
secretary. 

(3) All debentures and bills issued by the Secretary of 
State in Council must bear the name of one of the under 
secretaries for India for the time being, and that name may 
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be impressed or affixed by machinery or otherwise in 
manner as the Secretary of State in Council directs. 


The provisiona of this eeotion are probably spent. The enaotments 
anthorizing the Secretary of State to borrow under special Acts, or 
for special purposes, such as railways, are not reproduced. 


Accounts 20 , — (i) {0) The Secretary of State in Council must, 
BUMsUy ^thin the first fourteen days during which Parliament is 
sitting next after the first day of May in every year, lay 
ment. before both Houses of Parliament — 

Viet 0.” (®) An account for the financial year preceding that last 

106,8.53.] completed of the annual produce of the revenues of 
India, distinguishing the same under the respective 
heads thereof, in each of the several provinces ; and of 
all the annual reeeipts and disbursements at home and 
abroad for the purposes of the govemment of India, 
distinguishing the same under the respective heads 
thereof : 

(h) The latest estimate of the same for the last financial 
year ; 

(c) The amount of the debts chargeable on the revenues 
of India, with the rates of interest they respectively 
carry, and the annual amount of that interest : 

(d) An account of the state of the effects and credits in 
each province, and in England or elsewhere, applicable 
to the purposes of the government of India, according 
to the latest advices which have been received thereof : 
and 

(e) A list of the establishment of the Secretary of State 
in Council, and the salaries and allowances payable in 
respect thereof. 


(2) If any new or increased salary or pension of fifty 
pounds a year or upwards has been granted or created within 
any year in respect of the said establishment (b), the par- 
ticulars thereof must be specially stated and explained at 
the foot of the account for that year. 
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(3) The account must be accompanied by a statement 
prepared from detailed reports from each province in such 
form as best exhibits the moral and material progress and 
condition of India (c). 

(a) At some time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
East India Revenue Accounts, and the Secretary of State for India 
or his representative in the House of Commons, on the motion to go 
into committee, mahes a statement in explanation of the accounts of 
the government of India. The debate which takes place on this state- 
ment is commonly described as the Indian Budget Debate. The 
resolution in committee is purely formal. 

(&) The words ‘in respect of the said establishment’ represent 
the construction placed in practice on the enactment reproduced by 
this section. 

(c) This is the annual ‘ moral and material progress report.’ A 
special report is published at the expiration of each period of ten years, 
giving a very full and interesting account of the general condition 
of India at that date. The last of these decennial reports was 
m 1913. 

80 . — (1) (o) His Majesty may, by ivarrant under His 
Royal Sign Manual, countersigned by the Chancellor of the 
Exchequer, appoint a fit person to lie auditor of the accounts 
of the Secretary of State in Council, and authorize that 
auditor to appoint and remove such assistants as may be 
specified in the warrant. 

(a) The auditor examines and audits the accounts of the 
receipt, expenditure, and disposal in the United Kingdom of 
all money, stores, and property applicable for the purposes 
of the Government of India Act, 1858. 

(3) The Secretary of State in Council must by the officers 
and servants of his establishment produce and lay before the 
auditor alt such accounts, accompanied by proper vouchers 
for their support, and must submit to his inspection all books, 
papers, and writings having relation thereto. 

( 4 ) The auditor has power to examine all such officers and 
servants in the United Kingdom as he thinks fit in relation 
to such accounts, and the receipt, expenditure, or disposal 


Audit of 
Indian 
aooounta 
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ot Bttoh money, stmes, and property, and for that 
by initing under his hand, to snmmon before him any snob 
officer or servant. 

(5) The auditor must report to the Secretary of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as he 
thinks fit, specially noting any case, if such there he, in which 
it appears to him that any money arising out of the revenues 
of TnHin. has been appropriated to other purposes than those 
to which they are applicable. 

(6) The auditor must specify in detail in his reports all 
sums of money, stores, and property which ought to be 
accounted for, and are not brought into account or have not 
been appropriated, in conformity with the provisions of the 
law, or which have been expended or disposed of without 
due authority, and must also specify any defects, inaccuracies, 
or irregularities which may appear in the accounts, or in 
the authorities, vouchers, or documents having relation 
thereto. 

(7) The auditoi must lay all such reports before both 
Houses of Parliament, with the accounts of the year to which 
the reports relate. 

(8) The auditor holds office during good behaviour. 

(9) There are paid to the auditor and his assistants, out of 
the revenues of India, such salaries as His Majesty by warrant, 
signed and countersigned as aforesaid, may direct. 

(10) The auditor and his assistants are, for the purposes of 
superannuation allowance, in the same position as if the}' 
were on the establishment of the Secretary of State in 
Council. 


(a) The duties of the India Office auditor as to Indian revenues s-nd 
expenditure correspond in some respects to the duties of the comp- 
troller and auditor-general with resp^ to the revenues of the United 
Kingdom. But the reports of the India Office auditor are not referred 
to the Public Accounts Committee of the House of Commons. As to 
the comptroller and auditor-general, see Anson, Law and Giutam vf 
the Constitution (third ed.), vol. u. part li. 
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PART III. 

PBOPERTY, CoNTaACTS, AND LiABiums. 

81 , — (i) The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, sell and dispose of any property for the time being 
vested in His Majesty for the purposes of the government 
of India, and raise money on any such property by way of 
mortgage and make the proper assurances for any of those 
purposes, and purchase and acquire any property. 

(2) All property acquired in pursuance of this section 
vests in His Majesty for the service of the government 
of India. 

(3) Any assurance relating to real estate made by the 
authority of the Secretary of State in Council may be made 
under the hands and seals of three members of the CouncU 
of India. 

32 . — (i) The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, make any contract for the purposes of the Govern- 
ment of India Act, 1858. 

(2) Any contract so made may l)e expressed to be made 
by the Secretary of State in Council. 

(3) Any contract so made w hich, if it were made between 
private persons, would be by law required to be under 
s"al, may be made, varied, or discharged under the hands 
and seals of two members of the (’oiinoil of India. 

(4) Any contract so made which, if it were made between 
l»rivate persons, would be by law required to be signed by 
the party to be charged therewith, may Ire made, varied, or 
discharged under the hands of two raemlrers of the Council 
of India. 

(5) Provided that any contract for or relating to the manu- 
facture, sale, purchase, or supply of goods, or for or relating to 
affreightment or the carriage of goods, or to insurance, may, 
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subject to such rules and restrictions as the Secretary ^ State 
in Council prescribes, be made and signed on behalf of the 
Secretary of State in Council by any person upon his perma- 
nent establishment, duly empowered by the Secretary of State 
in Council in this behalf. Contracts so made and signed are 
as valid and effectual as if made as prescribed by the fore- 
going provisions of this section. Particulars of all contracts 
BO made as aforesaid must be laid before the Secretary of 
State in Council iu such manner and form and within such 
times as the Secretary of State in Council ])rescribes. 

( 6 ) The benefit and liability of every contract made in 
pursuance of this section |)assps to the Secretary of State in 
Council for the time being. 

83. — ( 1 ) The Governor-General in Council and any local 
Government {a) may, on behalf and in the name of the 
•’ Secretary of State in Council, and subject to such provisions 
or restrictions as the Secretary of State in Council, with the 
‘ concurrence of a majority of votes at a meeting of the Council 
of India, prescribes, sell and dispose of any movable or immov- 
able property ( 6 ) whatsoever in India, within the limits of 
their respective governments, for the time being vested iu 
His Majesty for the purposes of the government of India, or 
raise money on any such property by way of mortgage, and 
make proper assurances tor any of these purposes, and pur- 
chase or acquire any property, movable or immovable (b), 
in India within the said respective limits, and make anj' 
contract for the purposes of the Government of India Act, 
1858 (c). 

( 2 ) Every assurance and contract made for the purposes of 
this sectionmust be executed by such person and in such manner 
as the Governor-General in Council by resolution (d) directs or 
authorizes, and if so executed may be enforced by or against 
the Secretary of State in Council lor the time being. 

( 3 ) Neither the Secretary of State nor any member of the 
Council of India, nor any peison executing any such assurance 
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or contract, is personally liabte in respect thereof, but all 
liabilities in respect of any such assurance or contract are 
borne by the revenues of India. 

( 4 ) All property acquired in pursuance of this section 
vests in His Majesty for the service of the government of 
India. 

(а) The words ‘ ur any officer for the time being entrusted with the 
government, charge, or oaro of any presidency, province, or district ’ 
have been construed in practice as including only lieutenant-governors 
and chief commissioners, and not ‘ district officers ’ in the special India 
sense. They are therefore represented in the Digest by the expression 
‘local Government,’ as defined by s. 124 of the Digest. 

(б) The words in the Act are ‘ real or personal estate.’ 

(c) Soon after the passing of the Government of India Act, 1858, 
it became necessary to legislate for the purpose of determining how 
contracts on behalf of fhe Secretary of Stato in Council were to be 
made in India. Before that Act it liad been held that contracts made 
in England by the East India Company as a governing power could 
only be made under seal (ffjjao/i v. Ea^t India Company, 5 Bing. N. C. 
262). In India, at least m the presidency towns, certain documents 
required scaling for the purpose of legal validity. The real seal of the 
Company was in England, but copies were keiit in Calcutta, Madras, 
.ind Bombay, and documents scaled with these copies were generally 
accepted as sealed by the Company. Contracts not under seal were 
mode ill India on behalf ot the Company by larious officials. The 
transfer of the powers of tfie Company to the Secretary of State in 
Council disturbed .all those arrangements, and the Government of 
India Act, 1859 {22 & 23 Vict. c. 41), was accordingly pawed for deter- 
mining the officers by whom, ami the mode in which, contracts on 
behalf of the Secretary of State 111 Council weie to be executed in India. 
The Act was amendml by the East India Contracts Act, 1870 {33 & 34 
Vict. 0. 59). 

(<f) Sec the resolution of tho Goicmment of India in the Home 
Department of March 28, 1895, sixvifyuig the officers by whom parti- 
cular clawos of instruments may be executed. 

34. Tho Governor-General in Count U, and any other 
person authorized by any Act \mssed in that behalf by the 
Governor-General in Council, may make any grant or disposi- 
tion of any property in British India accruing to His Majesty by 
forfeiture, escheat, or otheru'isc, to or in favour of any relative 
or connexion of the person from ivhom the property has 
accrued, or to or in favour of any other peison. 

As to escheat, see note (e) on s. 22 above. 

0 2 
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Righfji 36 . — (i) The Secretary of State in Council may stI© and 

Mitfes of ^ “ England by the name of the 

rfSuSem State in Council, as a body corporate (a). 

Ctooncil. (2) Every person has the same remedies against the 
Tsi & 22 

Vkst. 0. Secretary of State in Council as he might have had against 
6^r India Company if the Government of India Act, 

VhA 0^ 1858, had not been passed (b). 

41,8.6.] (3) The projKjrty and effects for the time being vested in 

His Majesty for the purposes of the government of India, or 
acquired for those purposes, are liable to the same judge- 
ments and executions as they would have been liable to in 
respect of liabilities lawfully incurred by the East India 
Company if the Government of India Act, 1858, had not 
been passed. 

(4) Neither the Secretarjf of State nor any member of the 
Council of India is personally liable in respect of any contract 
entered into or other liability incurred by the Secretary of 
State or the Secretary* of State in Council in his or their 
official capacity, nor in respect of any contract, covenant, or 
engagement of the East India Company, but all such liabilities, 
and all costs and damages in respect thereof, are borne by 
the revenues of India. 


(a) Although the Secretary of State is a body corporate, or in the 
same position as a body corporate, for the purpose of contracts, and of 
suing and being sued, yet he is not a body corporate for the purpose 
of holding property. Such property as formerly vested, or would 
have vested, in the East India Company, now vests in the Crown. 
See the remarks of James, L. J., in Kinlocl v. Serrelary of Stale in 
Council (1880), L. R. 15 Ch. D. i. The Secretary of State in Council 
has privileges in respect of debts due to him in India similar to those 
of the Crown in respect of Crown debts in England {The Secretary 
cf State for India v. Bombay Landing and Shipping Company, 5 Bom. 
H. C. Eep. 0 . C. J. 23). 

(h) An action does not lie against the Crown in England. The only 
legal remedy of a subject against the Crown in England U by petition 
of right. 

Until 1874 it was doubtful whether a petition of right would lie 
except for restitution of property detained by the Crown. But in 
that year it was derided that a petition would lie for damages for 
breach of contract {R. v. Thomas, L. R. 10 Q. B. 31) ; and that decision 
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has been foOowed in subsequent oases. A petition of right does not 
lie for a tort except where the wrong complained of is detention of 
property, the reason alleged being the maxim that the king can do no 
«rong. For a wrong done by a person in obedience or professed 
obedience to the Crown the remedy is against the wrongdoer himself 
and not against his official superior, because the ultimate superior, 
the Crown, is not liable. See Clode, Law and Practice of Petition of 
Bight, and B. v. Lords Commissioners of the Treasury, 7 Q. B. 38/, and 
Baleigh v. Qoschen, [i8q8] i Ch. 73. 

A petition of right does not lie in respect of property detained or 
a contract broken in India. 

In the case of Frith v. Beg., L. B. 7 Ex. 365 (1872), the suppliant, 
by petition of right, sought to recover from the Crown a debt alleged 
to have become due to the person whom he represented from the 
Sovereign of Oudh, hcfore that province was annexed in 1856 to the 
territories of the East India Company. But it was held that, assuming 
the East India Company became liable to pay the debt by reason of 
the annexation of the province, the Secretary of State for India in 
Council, and not the Crown, was, under the provisioits of the Govern- 
ment of India Act, 1858, the person against whom the suppliant must 
seek his remedy, and that consequently a petition of right would not 
lie. It was pointed out that the remedy by petition of right was in- 
applicable, as it was plain that the revenues of England could not bo 
liable to pay the claim, and that consequently a judgement for the 
suppliant would be barren. See also Loss v. The Secretary of State for 
India in Council, L. R. 19 Ex. 509, and Bciner v. Marquis of Salidntry, 

L. R. 2 Ch. D. 378. 

Under the enactments reproduced by this section there is a statu- 
tory remedy against the Secretary of State m Council, and that lemedy 
IS not confined to the classes of cases for which a petition of right would 
he in England. !Seo the judgement of Sir Barnes I’eacock, C. J., in 
the case of the P. th O. Company v. Secretary of State for India in 
Council (1861), 2 Bourke 166; 5 Bom. H. C. R. Appendix A; and 
Mayne’s Criminal Law of India, pp. 299 sqq. In Secretary of Stale for 
India in Council v. Moment, L. R. 40 Indian Apiieals, 48 (1912), it was 
hold that the reiuody against the .Secretary of State in Council under 
21 &22 Viet. c. 106,8.65, could not be takenaway by Indian legislation. 
On the other hand it would appear that, apart from special statutory 
provisions, the only suits which could have been brought against the 
East India Conipaiiy, and which can bo brought against the Secretary 
of State in Council as successor of the Company, are suits in respect of 
acts done in the conduct of undertakings which might bo carried on 
hy private individuals without sovereign powers. See NMn Chunder 
Deyy. The Secretary of State for India, I. L. R. i Cal. ii {1S75) J Jehangir 

M. Gursetji v. Secretary of Slate for India in Council (1902), I. L. R. 

27 Bom. 189 ; ShivttUutjan v. Secretary of State for India, I. L. R 

28 Bom. 314. 

A suit or action against tho Secretary of State in Council may 
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sometimes be met by the plea that the act complained of falls «i%in dil 
oategoiy of ‘ acts of State,’ and aooCHxlingly cannot be questioned by 
a municipal court. A plea of this kind was raised successfully in 
several cases by the East India Company with respect to proceedings 
taken by them, not in their character of trading company but in their 
character of territorial sovereigns. (As to the distinction between 
these two characters, see Oibaon v. East India Company (1839), 5 Bing. 
N. C. 262 ; Baja of Goorg v. East India Company (i860), 29 Beav. 300, 
at p. 308 ; and the cases noted below.) And the principles laid down 
in those cases have been followed in the case of similar proceedings 
against the Secretary of State in Council. 

The question whether the East India Company were acting as a 
sovereign power or as a private company was raised in Moodalay v. 
The East India Company (1785), i Bro. C. C. 469 (referred to in 
Prioleau v. United Stales (1866), L. R. 2 Eq. 659), but the first reported 
case in which the Company successfully raised the defence that they 
were acting as sovereigns, and that the acts complained of were ‘ acts 
of State,’ appears to have been The Nabob of the Carnatic v. East India 
Company (1793), i Vos. Jr. 371 ; 2 Ves. Jr. 56 ; 3 Bro. C. C. 292 ; 
4 Bro. C. C. 100. This was a suit for an account brought by the Nabob 
of Arcot against the East India Company. On the hearing it appeared 
by the Company’s answer that the subject-matter of the suit was 
a matter of political treaty between the Nabob and the Company, the 
Company haring acted throughout the transaction in their political 
capacity, and haring been dealt with by the Nabob as if they were an 
independent sovereign. On this ground the bill was dismissed. 

The same principle was followed in the case of The East India Com- 
pany V. Syed Ally (1827), 7 Moo. Ind. App. 555, whore it was held that 
the resumption by the Madras Government of a ‘ jaghire ’ granted by 
former Nawabs of the Carnatic before the date of cession to the East 
India Company and the regrant by the Madras Government to another, 
was such an act of sovereign power as precluded the Courts from taking 
cognizance of the que.stion in a suit by the heirs of the original grantee. 

The case of Bedreechund v. Elphinstone (1830), 2 State Trials, N. S. 
379; 1 Knapp P. C. 316, raised tho question as to the title to booty 
taken at Foonah, and alleged to bo tho property of the Peishwa. It 
was held that the transaction having been that of a hostile seizure 
made, if not flagranie yet nondum cessarUe bello, a municipal court had 
no jurisdiction to adjudge on the subject ; and that if anything had 
been done amiss, recourse could be had only to the Government for 
redress. This decision was followed in Ex ptc. D. F. Marais (1902), 
A. C. 109. 

In the Tanjore case. Secretary of Stale in Council of India v. Kamachee 
Boye Sahaha (1859), 13 Moo. P. C. 22, a bill was filed on tho equity side 
of the Supreme Court of Madras to establish a claim as private property 
to certain property of which the Government had taken possession, 
and for an account. The acts in question had been done on behalf of 
the Government by a commissioner appointed by them in connexion 
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with the tftkiiig over of Tanjore on the death of the Baja Sivaji witiiont 
heirs. It ttos held that as the seiznre was made the British Govem* 
nmt, acting as a sovereign Power, through its delegate, the East 
India Company, it was an act of State, to inquire into the propriety 
of whioh a municipal court had no jurisdiction. Lord Kingsdown, 
in delivering judgement, remarked that ‘ the general principle of law 
could not, with any colour of reason, be disputed. The transactions 
of independent States between each other are governed by other laws 
than those which municipal courts administer. Such courts have 
neither the means of deciding what is right nor the power of enforcing 
any decision which they make.’ It was held that the act complained 
of fell within this principle. ‘ Of the propriety or justice of that act,’ 
remarked Lord Kingsdown, ‘ neither the Court below nor the Judicial 
Committee have the means of forming, or the right of expressing if 
they bad formed, any opimon. It may have been just or unjust, 
]jolitic or impolitic, beiieliciul or injurious, taken as a whole, to those 
whose interests are affected. These are considerations into which 
their lordships cannot enter. It is sufficient to say that, even if a 
wrong has been done, it is a wrong for which no municipal court of 
justice can afford a remedy.’ 

In the Coorg case, Jiaja of Coorg v. East India Company (i860), 
29 Boav. 300, the East India Company had made war against the 
Itaja of Coorg, annexed his territory, and taken his propertj', including 
some of the Company’s notes. The raja filed a bill against the East 
India Company, but it was held that the Company had acted in their 
sovereign capacity, and the bill was dismissed. 

In the Delhi case, Baja Salig Bam v. Secretary of Stale for India »» 
Council {1872), L, II. Ind. App. Supp. Vol., p. 119, the question was 
as to the validity of the seizure, after the Indian Mutiny, of estates 
formerly belonging to the titular King of Delhi. Here also it was 
held that the seizure was an act of State, and as such was not to be 
questioned in a municipal court. 

In Sirdar Bliagwan Singh v. Secretary rf State for India in Council 
(1874), L. B. 2 Ind. App. Cas. 38, an estate belonging to a former chief 
m the Punjab had been seized by tho Crown, and the question was 
whether it had been so seized in right of conquest or by virtue of a legal 
title, such as lapse or escheat. It was held that the seizure had been 
made in right of conquest, and as such must be regarded as an act of 
State, and was not liable to be questioned in a municipal court. 

Forester and others v. Secretory of State for India in Council (1872), 
L. R. Ind. App. Supp. Vol., p. 10, is a case on the other side of the line. 
In this case the Clovcrnment of India had, on the death of Begum 
Sumroo, resumed property formerly belonging to her, and the legality 
of their action was questioned by her heirs. It appeared that the 
Begum had very nearly, but not quite ocquired tho position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not tho seizure, by arbi* 
trary power, of territories which ui) to that time belonged to another 
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aoveiMgn State, but was the reeumptioa, under oolour of a Iqga^tle, it 
lands previously held from the Government by a subject under a par^ 
tioular tenure, on the alleged determination of that tenure ; and that 
consequently the questions raised by the suit were recognisable by 
a municipal court. * 

Bom V. Secretary of Stale for India in Council (1875), L. R. 19 Eq. 509, 
was a case arising out of the extinction of a sovereign power in India, 
though not in consequence of hostilities. It was a suit brought in the 
English Court of Chancery by creditors of the late King of Oudh agssnst 
the Secretary of State as his successor. It was held that as the debt 
had been incurred by the late king in his capacity as sovereign, and 
could not have been enforced against him as a legal claim, it did not, 
upon the annexation of the kingdom of Oudh, become a legal obligation 
upon the East India Company, and therefore was not, by the Act of 
1858, transferred as a legal obligation against the Secretary of State ; 
and on this ground a demurrer to the bill was allowed. 

In the case of Grant v. Secretary of State for India in Council (1877), 
2 C. P. D. 445 ; 46 L. J. C. 681, a demurrer was allowed to an action 
by an officer of the East India Company's service who had been com* 
pulaorily retired under the order of the Covcrnnient of India. Here 
the plaintiff was clearly a British subject, but nothing turned upon this. 
For the order was held, as an act of administration in the public service, 
to be within the high powers of government formerly entrusted to the 
East India Company (not as a trading company, but as a subordinate 
Government) and now to bo cxorcisetl by the Government of India. 
In effect the question was not of a sovereign act, but of the powers of 
high (but still subordinate) officers of (Jovernmeiit. 

In Kinlock v. Secretary of Stale for India (1879), L. R. 15 Ch. 1 ). 1 
and 7 App, Gas. 619, which was one ot the Banda and Kirweo cases, 
it was held that a royal warrant granting booty of war to the Secretary 
of State for India in Council in trust to distribute amongst the persous 
found entitled to share it by the decree of the Court ot Admiralty, did 
not operate as a transfer of projierty, or create a trust, and that the 
defendant, being merely the agent of the sovereign, was not liable to 
account to any of the parties found entitled. 

In IFalfcer v. Baird, [1892] Ajip. Gas. 491, which was an ap^ieal to 
the Privy Council from the Supreme Courl of Newfoundland, it was 
held that the plea of ‘ act of State,’ in the sense of an act, the justifica* 
tion of which on constitutional grounds cannot be inquired into, cannot 
be admitted between British subjects in a British colony. In this 
case the plaintiff complained of interference with his lobster factory, 
and the defendant, a captain of one of Her Majesty's ships, plead^ 
that ho was acting in the execution of his duty, in carrying out an 
agreement between the Queen and the Republic of France. But the 
defence was not allowed. 

In Cook V. Sprigg, [i8gg] A. C. 572, it was held that grantees of 
concessions made by the paramount chief of Pondoland could not, 
after the annexation of Pondoland by the Queen, enforce against the 
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Cnnm tlie privileges and rights conferred by the concessions. Xbe 
language need in the Tanjore case was quoted with approval. 

In W€st Band Central CMd Mining Company t. Tha King, 

[igo$] 2 K. B. 391, it was held, on demurrer to a petition of right, that 
damages could not be recovered against the Crown in respect of gold 
‘ canuuandeered ’ by the Boer Govenunent before the annexation of 
the Transvaal. 

The facts in Dhuleep Singh’s case, Salaman v. Secretary cf State for 
India in Council, [1905] i K. B. 613, resembled those in t^ Tanjore 
case. When the Punjab was annexed, the East India Company con 
iiscated the State property, granted Dhuleep Singh a pension for life, 
assumed the custody of his person daring his minority, and took 
possession of his private property. It was held that these were acts 
of State, and that an action wc^d not lie against the Secretary of 
State in Council for arrears of the pension and for an account of the 
personal property. 

On ‘ acts of State,' see iurther, Mayne, Crimitud Lnw of India, 
pp. 318 sqq., the article ‘Act of State’ in the Encyclopaedia of the 
haios of England, and the cases collected in the notes on The Queen v. 
The Commieeiotiere of the Treaeury, L. R. 7 Q. B. 387, in Campbell’s 
Hiding Caaee, vol. i. pp. 802 sqq. The notes on Indian cases in that 
volume have been partially reproduced above. Ulr. Harrison Moore’s 
recent essay 011 Ad of Stale in Englidt Law (London, 1906) covers 
wider ground, and touches on many points in the ‘ troublesome 
borderland of law and politic's.’ 

In suits or actions against the Secretary of State fur breach of con- 
tract of service, regard must also be had to the principles regulating the 
tenure of servants under the Crown (see note on s. 21 above). 

And, finally, the liability of the Secretary of State in Council to be 
sued does not deprive the Crown of the privileges to which it is entitled 
by virtue of the prerogative. In Canpat Patayu v. Collector of Canara 
(1875), 1 - K. 1 Bom. 7, the priority of Crown debts over attachment 
was maintained, and West, J., said — ‘ It is a universal rule that pre- 
rogative and the advantages it affords cannot be taken away except by 
the consent of the Crown embodied in statute. This rule of inter- 
pretation is well established, and apiilies not only to the statutes jiassed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England.’ 

As to the legal liability of a colomal governor, Sir W. Anson says — 
‘ Ho can be sued in the courts of the colony in the ordinaiy form of 
procedure. Whether the cause of action springs from liabilities in- 
curred by him in his private or in his public capacity, this rule would 
appear to hold good. Though he represents the Crown he has none 
of the legal irresponsibility of the sovereign within the compass of his 
delegated and limited sovereignty.’ Law and Custom of the Condilu- 
tion, 3rd ed., vol. ii. pt, ii. p. 81. See Hill v. Bigge, 3 Moore P. 0 . 465 I 
Musgrove v. Pulido, L. R. 5 App. Cas. 102 ; Jfireaha Tamaki v. Baker, 
App. Cas., [igoi] pp. 561, 576, and Keith, Beeponsible Qovemment in 
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tt« 2 )om(n»oM,ToLi.|it.ii.ohap.iL Thepoutktnaf (heZiwd-IiliteiMiit 
of Irdaod aiqiean to be different. See Anson, ib. 

The procedure in suits against the Govemment in India is regulated 
by Order zzrii in the first schedule to the Code of CiTil Procedure 
(Act V of 1908). 


PART IV 

The Goversor-Geeerae in Council. 

General Powers of Governor-General in Council, 

Qenetal 36 . — (l) The superintendence, direction, and control of the 

TtOWPTB 

gad civil and military government of British India is vested in 

QoTomOT- Governor-General of India in C!!ouncil (0). 

(2) The Governor-General in Council is required to pay 

[13 Geo. due obedience to all such orders as he may receive from the 

ni, 0. 63, 

a 0. Secretary of State (i). 

3 *4 Will. 

fV, 0. 85, (a) It is difficult to reproduce with accuracy enaclments which regu- 

•• 39O lated the powers and duties of the Governor-General and his Council 
in the days of the East India Company. 

Section 9 of the Regulating Act of 1773 (13 Goo. Ill, c. 63) enacts 
that ‘ the said governor-general and council ’ (i.c. the Governor-General 
and Council of Bengal}, ‘ or the major part of them, shall have . . . 
power of superintending and controlling the presidencies of Madras, 
Bombay, and Bencoolen respectively, so far and in so much as that it 
shall not be lawful for any pr^ident and council of Madras, Bombay, 
or Bencoolen ’ to make war or treaties without the previous consent 
of the governor-general and council, except in cases of imminent 
necessity or of special orders from the Company. See s. 49 of this 
Digest. Section 39 of the Charter Act of 1833 (3 & 4 Will. IV, c. 85) 
declared that ‘The superintendence, direction, and control of the 
whole civil and military govemment of all the said territories and 
revenues in India shall be and is hereby vested in a governor-general and 
councillors, to be styled “ The Governor-General of India in Council.” ’ 

Since India has been placed under the direct government of the 
Crown the governor-general has also been viceroy, as the representative 
of the sovereign. Lord Canning was the first viceroy. 

The Governor-General in Council is often describ^ as the Govem- 
ment of India, a description which is recognized by Indian legislation 

(X of 1897, B. 3 (22) ). 

Of course the reproduction of statutory enactments embodied in this 
Digest is not an exhaustive statement of the powers of the Governor- 
General in Council. For instance, the powers of the Government of 
India, as the paramount authority in India, extend beyond the limits 
of British India. 
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Agaia, the Ckrramor-Geoeral in Goanoil, as reprasentii^ the Crewn 
in India, enjoys, in addition to any statntoiy powers, such of the powers, 
prerogatives, privilegeB, and immunities appertaining to the CSrown 
as are appropriate to the case and consistent with the system of law 
in force in India. Thus it has been decided that the rule that the 
Crown is not bound by a statute unless expressly named therein applies 
also in India. See Secretary of State for India v. Bombay Landing and 
Shipping Company, 5 Bom. H. C. Bep. 0 . C. J. 23 ; Oanpat Pataya v. 
CMedor of Ganara, I. L. B. i Bom. 7 ; The Secretary of Stale for India 
V. Madhvrdbhai, I. L. B. 14 Bom. 213, 218 ; Bell v. Municipal Com* 
misaioners for Madras, I. L. B. 25 Mad. 457. The Governor-General 
in Council has also, by delegation, powers of making treaties and 
arrangements with Asiatic States, of exercising jurisdiction and other 
powers in foreign territory, and of acquiring and coding territory. 
See Damodhar Khan v. Deoram Khanji, I. L. B. i Bom. 367, L. B. 
2 App. Gas. 332 ; Lachmi N rayan v. Baja Pratab Singh, I. L. B. 
2 All. I : Hemchand Devchand v. Azam Sakarlal Chhotamlal and The 
Taluka of Kotda Sangani v. The Stale of Gondal, A. C., [1906] 212, and 
below, p. 417. Moreover, the Government of India has powers, 
rights, and privileges derived, not from the English Crown, but from 
ihe native princes of India, whose rule it has superseded. For instance, 
the rights of the Government in re->x>ect of land and minerals in India 
are different from the rights of the Crown in respect of land and minerals 
in England. Whether and m what cases the Governor-General has the 
prerogative of pardon has been questioned. The power is not expressly 
conferred on him by his wan ant of appointment, but it would be strange 
it he had not a power possesoed by all colonial governors. However, 
the power of remitting sentences under the Code of Criminal Procedure 
makes the question of little practical importance. As to the preroga- 
tives of the Crown in India and elsewhere, see Chitty, Prerogalivee of 
the Crown ; Forsyth, Cases and Opinions, chap, v ; and Campbell’s 
Buhng Cases, vol. viii. pp. 150-275. 

The Madras and Bombay Armies Act, 1893 ( 5 ^ * 57 ^2), 

took away the military control and authority previously exercisable 
by the Governments of Madras and Bombay. As to the power of 
the governor-general to grant military commissions, see the note 
below, p. 295. 

(6) This reproduces part of s. 9 of the Begulating Act (13 Geo. Ill, 

63)1 which directs that ‘ the said governor-general and council for 
Ihe time being shall and they are hereby directed and required to 
obey all such orders os they shall receive from the Court of Directors 
ot the said united Company.’ This enactment was necessary at a time 
when the relations to be regulated were those between the statutory 
governor-general and his council on the one hand and the directors 
of the Company on the otlior, and, being still on the statute book, is 
reproduced here. But, of coarse, the relations between the Secretary 
of State and the Government of India are now regulated ly constitu- 
tional usage. 
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The Oovemor-General. 

The 37. The Governor-General of India is appointed hy His 
Majesty hy warrant under the Royal Sign Manual. 

ft J2 Xhe appointment of the governor-general is made on the advice 
1^8*20 1 Prime Minister. 

The governor-general usually holds office for a term of five years. 
As to his resignation, see below, s. 82. 


TAe Council of ilie Govermr-Generdl. 


Constitu- 88. The council of the Governor-General of India, as con- 
govemor- stituted for executive purposes, consists of the ordinary mem- 
* extraordinary member (o) (if any) thereof ( 6 ). 

(а) See s. 40. 

(б) This section does not reproduce any specific enactment, but 

represents the existing law. ' 


Oidinaiy 39.— (i) The ordinary members of the govenior-general’s 
S^moil. couioil are appointed by His Majesty by w-arrant under the 
^oLo* Sign Manual. 


106, 8. 
34 ft 25 
Viet. c. 


6;, 8. 3. 

3**33 
Viet. c. 
97. s- 8. 
37 ft 38 
Vict. c. 


91, 8. I. 
4 Bdw.VlI. 
0. 26.] 


( 2 ) The number of the ordinary members of the governor- 
general’s council is live, or, if His Majesty thinks fit to appoint 
a sixth member, six (a), 

( 3 ) Of the ordinary members of the govemor-general’s 
council, three must be jiersonH who at the time of their 
appointment have been for at least ten years in the service 
of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than live years’ standing (b). 


{ 4 ) If any person appointed an ordinary member of the 
governor-general’s council is at the time of his appointment 
in the military service of the Crown, he may not, during his 
continuance in ofBce as such member, hold any military 
command or be employed in actual military duties (c). 


(a) The number is at present six. The power given by 37 ft 38 Viet, 
u. 91 to appoint a sixth member specifically for public works purposes 
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TTOS made a general power by 4 Edw. 711 , c. 26. Under existing arrange- 
jnents the bnsiness of the Government of India is distribnted between 
nine departments — ^I^nanoe, Foreign, Home, Legislative, Revenue and 
Agriculture, Pnblio Works, Commerce and Industry, Army, Education. 
Of these the Foreign Department is under the immediate super- 
intendence of the governor-general, and the Army Department is under 
the commander-in-chief of His Majesty’s forces in India (see s. 40 of 
Digest). The charge of the other departments is distributed between 
the other members of council. 

The term of office of a member of council is by custom five years. 
As to leave of absence, resignation, and conditional and temporary 
appointments, see below, ss. 81 -87. 

(t) The member of council who is required to hold these qualifica- 
tions is usually styled the law member. The first holder of the post 
was Lord Macaulay. He and his successors, down to 1853, were not 
members of the executive council, and his duties during this period 
are described by Sir Barnes Peacock in a minute of November 3, 1859, 
and by Sir H. S. Maine in his minute of May 5, 1866 (Minutes, No. 42). 
By the Act of 1853 ^ ^7 95 ) placed in the same 

position as the other ordinary members of the governor-general’s 
council. He is at the head of a department of his own, the Legislative 
Department, which was formerly a branch of the Home Department, 
but which was, in pursuance of Sir H. S. Maine’s recommendations 
(see Minutes by Sir H. S. Maine, No. 84), constituted a separate depart- 
ment in 1869. The duties of this department, and its relation to the 
other branches of the Government of India, are regulated by the rules 
and orders for the transaction of business in the council of the governor- 
general. Practically, its functions are to prepare the drafts of all 
legislative measures introduced into the governor-general’s council, 
to consider, and in some cases to settle, the form of regulations sub- 
mitted under the Government of India Act. 1870 (33 Viet. c. 3), and 
of the rules and regulations made under powers given by Acts of the 
governor-general’s council, to consider Bills and Acts of the local 
legislatures with reference to penal clauses and other special points, 
and to advise other departments of the Government on various legal 
questions. The law member of council takes charge of some of the 
BiUs introduced into the governor-general’s council, and is a member 
and usually chairman of the select committees to which those Bills are 
referred. As to the general nature of his work, see the chapter on 
Legislation under Lord Mayo, contributed by Sir James FitzJames 
Stephen to Sir W. W. Hunter’s Life of Lord Mayo (vol. ii. chap. viii). 
See also Sir H. S. Maine’s Minute of 1868 on Over-legislation (Minutes, 
No. 204). 

(c) The military supply department and the office of the member in 
charge of that department have now been abolished. See East India 
(Army Administration) Repori, 1909. Cd. 4574. A sixth member, 
placed in charge of th" subject of education, was added in ipto. 



2 o6 


GOVESKMENT OF INDIA 


Es^- 40. — (i) The Secietaty of State in Gonncil may, if 

thinks fit, appoint the commandei-in-ohief for the time b^g 

oi^ooim. q{ gjg Majesty’s forces in India an extraordinary member 

[24 A 25 of the govemor-geneial’s council, and in that case the com* 
Viet. 0. , 

67, as. mander-in-chief has rank and precedence in the council next 

after the governor-general (a). 

(2) When and so loi^ as the governor-general and his 
council are in any province administered by a governor in 
council, the governor of that province is an extraordinary 
member of the governor-general’s council (6). 

(а) In practice, the commander-in-chief is always appointed an 
extraordinary member of council. Under regulations made in 1905 
he is in charge of tho army department. 

(&) In practice, meetings the governor-general and his oonncil 
are not held within the presidenciei of Bengal, Madras, and Bombay. 

Oidina^ 41. — (i) The governor-general’s council hold ordinary 

tm d^legis. jg ggy^ nieetuigB for executive purposes ; and 

Sp*^of legislative meetings, that is to say, meetings for the purpose 

govoraor- of making laws, 
geneTal's 

council. (2) The ordinary and extraordinary members of the governor- 

general’s council are entitled to be pieseiit at all meetings 
thereof. 

This section does not reproduce any specific oiuctraeni, but repre- 
sents existing law and iiraetiee 

Ordinary 42. — (i) The ordinary meetings of the governor-general’s 

o^o^iL places in India [a) as may be ap- 

wi n 'iv Govemor-Crcnerul in Council. 

c. 85,8. (2) At any ordinary meeting of tho governor-general’s 

48. 

24i:25 council the governor-general or other person presiding and 
ordinary member of his council may exercise all the 
functions of the Governor-General in Council (6). 

(0) The expression used in the Act of 1861 is ‘ within the territories 
of India,’ which, perhaps, means British India. In praotioe, the meet* 
ings of the council ore hold at Delhi and Simla. 

(б) The Act of 1793 (33 Geo. Ill, c. 52, s. 38) directs that 'the 
Govemor-Qeneral and councillors of Fort William, and the several 
governors and oounoillors of Fort Saint George and Bombay, shall at 
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iJieir nepeotivv oounoil bouds proceed in the first place to the oon< 
sidetation of such matters os shall be proposed by the goromor-geneial 
or by the governors of the said presidenoies respeotively, and os often 
08 any matter or question shall be propounded by any of the sold 
counciliors it shall be competent to the aaidgovemor-general or governor 
respectively to postpone and adjourn the discussion thereof to a future 
day, provided that no such adjournment shall exceed forty-eight hours, 
nor shall the matter or question so proposed be adjourned more than 
twice without the consent of the oouneiilor who proposed the same.’ 

This enactment, though not specifically repeal^, is practically 
superseded by the rules and orders made under the Indian Councils 
Act, i86i, and therefore is not reproduced m the Digest. 

The governor-general, when present, presides. He must now, 
under the Indian Councils Act, 1909 (9 Edw. VII, c. 4, s. 4) appoint 
a vice-president. 

43. — (i) All orders and other proceedings of the Governor- Busi- 
General in Council must be expressed to be mode by tbeg^g^, 
Governor-General in Coimcil, and must be signed by a®*®®***., 
secretary to the Government of India, or otherwise as thefljOeo 
Governor-General in Council may direct (a). s. 

( 2 ) The governor-general may make rules and orders (6) 
for the more convenient transaction of business in his council, I55.8.79- 
other than the business at legislative meetings, and every Viot.o, 
order made or act done in accordance with such rules and 
oixlers must be treated as being the order or the act of the 
Govcnior-General in Council. 

(a) Under the Act of 1793 (33 Geo. Ill, c. 52, s. 39) the signature 
icferred to is that of ‘ the chief bocrctaiy to the council of the presi. 
dency.' 

Under the Act of 1813 (33 Goo. III,c. 155,8. 79) orders or proceedings 
may bo signed either by the chief secretary to the Government of the 
said presidency, or, m the absence of such chief secretary, by the 
pimcipal secretary of the department of such presidency to which sneh 
orders or proceedings relate. 

Under Act 11 of 1834 of the Indian Legislature, each of the secretaries 
to the Government of India and to the Government of Fort William 
in Bengal is declared to bo competent to perform all the duties and 
exercise all the powers which by any Act of Parliament or any regula- 
tion then in force wore assigned to the chief secretaiy to the Govern- 
ment of Fort William in Bengal, and each of the secretaries to the 
Oovemments of Fort St. George and Bombay is declared to be com- 
petent to perform all the duties and exercise all the powers which by 
any such Act or regulation wore assigned to the chief secretaries to the 
Goveramonts of Fort St. George and Bombay respectively. 
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Under these ciroumsttMioee this seotiw of the Digest prohebly lepre*’ 
smts the form in which Parliament would re-enact the eating stafiutory 
provisiouB, especially as they are provisions which may be modififld 
by Indian Acta. See 24 A 25 Viet. 0. 67, s. 22. 

In practice, orders and proceedings are signed by the secretary of 
the department to which they relate. 

(h) The rules and orders made under this section appear to be treated 
by the Government of India as confidential, and have not been pub- 
lished. The most important effect of the section has been to facilitate 
the departmental transaction of business. 

Procedure 44 . — (i) At any ordinary meeting of the governor- 
general’s council, if any difference of opinion arises on any 

of opinion, question brought before the council, the Governor-General 

[13 Geo. ^ ® 

in, c. 63, in Council is bound by the opinion and decision of the 

8 d 

3 majority of those present, and if they are equally divided the 
governor-general, or other person presiding, has two votes or 

8. 4I.] the casting vote. 

^ ^*52 Provided that whenever any measure is proposed before 

88.47,48, the Governor-General in Council whereby the safety, tran- 

49 * 

33 * 34 quillity, or interests of British India, or of any part thereof, 

^ s-l judgement of the governor-general, 

essentially affected, and he is of opinion either that the 
measure proposed ought to be adopted and carried into execu- 
tion, or that it ought to be suspended or rejected, and the 
majority present at a meeting of the council dissent from 
that opinion, the governor-general may, on his own authority 
and responsibility, adopt, suspend, or reject the measure in 
whole or in part 

(3) In every such case any two members of the dis- 
sentient majority may require that the adoption, sus- 
pension, or rejection of the measure, and the fact of 
their dissent, be notified to the Secretary of State, and the 
notification must be accompanied by copies of any minutes 
which the members of the council have recorded on the 
subject. 


(4) Nothing in this section empowers the governor-general 
to do anything which he could not lawfully have done with 
the concurrence of his council. 
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Tbe Regulating Aet ot 1773 (13 Qeo. Ill, 0. 63, b. 8) {wovides that 
‘ m all eases whatever wherein way difierenoe of oinmon shall arise 
upon any queeiaon proposed m any consultation, the said govemor<- 
general and council shall be bound and concluded by the opinion and 
decision of the major part of those present. And if it shall happen 
that, by the death or removal, or by the absence of any of the members 
of the said council, such governor general and council shall be equally 
divided, then, and in every such case, the said governor-general, or, 
m his absence, the eldest councillor present, shall have a casting vote, 
and hiB opinion shall be decisive and conclusive.’ 

The (Siarter Act of 1833 (3 & 4 Will IV, c 83, s 48) enacts that 
‘ in every ease of difference of opinion at meetings of the said council 
where there shall be an equality of votes, the said governor-general 
shall have two votes or the casting vote.’ 

The difficulties which Warren Hastings encountered in his council 
under the Act of 1773 are well known, and Lord Cornwallis stipulated, 
on his appointment, that his hands should be strengthened ; accord- 
ingly by an Act of 1786 (26 Geo. HI, 0. 10) the governor-general was 
empowered in special cases to override the majority of his council and 
act on his own responsibility. (See above, p. 67 ) 

The provisions of the Act of 1786 were re-enacted by ss. 47, 48, and 
49 of the Charter Act of 1793 (33 Geo III, 0. 52), which are still in 
force, and which run as follows . — 

‘ 47. And whereas it will tend greatly to the strength and security 
of the British possessions m India, and give energy, vigour, and dispatch 
to the measures and proceedings of the executive Government within 
the respective presidencies, if the Governor-General of Fort William 
in Bengal and the several governors of Fort Saint George and Bombay 
were vested with a discretionary power of acting without the con- 
currenoe of their respective councils, or forbearing to act according to 
their ppimons, in cases of high importance, and essentially affertmg 
the public interest and welfare, thereby subjecting themselves person- 
ally to answer to their country for so acting or forbearing to act : Be 
it enacted, that when and so often as any measure or question shall 
be proposed or agitated in the Sujireine Council at Fort William in 
Bengal, or 111 either of the councils of Fort Saint (<eorge and Bombay, 
whereby the interests ot the said united Company, or the safety or 
tranquillity of the British possessions in India, or in any part thereof, 
ore or may, in the judgement of the governor general or of the said 
governors respectively, be essentially concemeil or affected, and the 
said governor-general or such governors respectively shall be of opinion 
that it will be expedient, either that the measures so proposed or 
agitated ought to be adopted or carried into execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of such council then present shall differ in and dissent from 
such opimon, the said governor-general or such go\emor and the other 
members of the council shall and they are hereby directed forthwith 
mutually to exchange with and communicate in council to each other, 

W p 
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in writing under their respective hss;^ (to he leoorded at %Hge 4 n 
their secret consultations), the respective grounds and reasons d their 
respective opinions ; and if after considering the same the said governor* 
general or such governor respectively, and the other members of the 
said council, shall severally retain their opinions, it shall and may be 
lawful to and for the said governor-general in the Supreme Counoil of 
Fort William, or either of the said governors in their respective oonncils, 
to make and declare any order (to be signed and subscribed by the said 
governor-general or by the governor making the same) for suspending, 
or rejecting the measure or question so proposed or agitated, in part 
or in whole, or to make and declare snch order and resolution for 
adopting and carrying the measure so proposed or agitated into execu- 
tion, as the said governor-general or such governors in their respective 
councils shall think fit and expedient; which said last-mentioned 
order and resolution so made and declared shall be signed as well by 
the said governor-general or by the governor so making and declaring 
the same as by all the other members of the council then present, and 
shall, by force and virtue of this Act, bo as effectual and valid to aU 
intents and purposes as if all the said other members had advised the 
same or concurred therein ; and the said members in counoil, and all 
officers civil and military, and all other persons concerned, shall be 
and they are hereby commanded, authorized, and enjoined to be 
obedient thereto, and to be aiding and assisting in their respective 
stations in the carrjnng the same into execution. 

‘48. And . . . that the governor-general or governor who shall 
declare and command any such order or resolution to be made and 
recorded without the assent or concurrence of any of the other membeis 
of counoil shall alone be held responsible for the same and the con- 
sequences thereof. 

*49. Provided always . . . that nothing in this Act contained shall 
extend or be construed to extend to give power to the said Governor- 
General of Fort William in Bengal, or to either of the said governors 
of Port Saint George and Bombay respectively, to make or carry into 
execution any order or resolution which could not have been lawfully 
made and executed with the concurrence of the councils of the respective 
Governments or presidencies, anything heroin contained to the con- 
trary notwithstanding.’ 

The Government of India Act, 18/0 (33 & 34 Viet. c. 3, s. S), enacts 
that ‘ Whenever any measure shall bo propos^ before the Governor- 
General of India in Counoil, whereby the safety, tranquillity, or interests 
of the British possessions in India, or any part thereof, are or may be, 
in the judgement of the said governor-general, essentially affected, 
and he shall be of opinion either that the measure proposed might be 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majority in council then present shall dissent iram 
such opinion, the governor-general may, on his own authority 
responsibility, suspend or reject the measure in part or in whole, -or 
adopt and carry it into execution ; but in every such case two members 
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of the diaeeatiettt majcrity m»y leqolre th«t the stud suspensioa, 
rejection, or adoption, as well as ^e fact of their dissent, shall be 
notified to the Secretary of State for India ; and such notification shall 
be accompanied by copies of the minutes (H any) which the members 
of the council shall have recorded on the subject.’ 

This enactment practically supersedes, but does not expressly repeal, 
the enactments in the Act of 1793, but do» not apply to the Govem- 
mento of Madras and Bombay. It was under the enactment of 1870 
that Lord L}d;ton acted in March, 1879, when he exempted certain 
imported cotton goods from customs duty. 

45. — (i) Whenever the Governor-General in Council de- Provision 
clarea that it is expedient that the governor-general should ^ntoent 
visit any part of India, unaccompanied by hia council, the 
Governor-General in Council may appoint some member oonnciL 
of the council to be president of the governor-general’s 
council during the time of the visit. ] 

( 2 ) The president of the govemor-gencral’s council has, 
during his term of office, the powers of the governor- 
general at ordinary meetings of the governor -general’s 
council (a). 


(») The object of this section is to make pioviM'on for the current 
busmess of Govornment during the temporary absence of the governor- 
general. The last occasion on which it was put m force was Lord 
Dufferin’s visit to Burma after the annexation of Upper Burma. In 
such cases the goicrnor-general letams his own powers under s. 47 (i). 
This power is not exercised on the occasion of the viceroy’s ordinary 
annual tour. Probably the duty under the Indian Councils Act, 1909 
{9 Edw, VII, c. 4, 8. 4), to appoint a vice-piesident makes the power 
unnecesEary. 


46. If the governor-general, or the president of the 
governor-general's council, is obliged to absent himself from 
any ordinary meeting of the governor-general’s council by 
indisposition, or anj' other cause, and signifies his intended 
absence to the council, the vice-president, or, in his absence, 
the senior ordinary (a) member present at the meeting presides 
thereat, with the like powers as the governor-general would 
have had, if present. 

Provided that if the governor-general, or president, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indisposition from signing any act 


Provisioo 
for ab- 
sence of 
govemo^ 
general, 
or presi- 
dent, from 
meetings 
of council. 
[24*25 
Viotc. 
67,8,7.] 
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of council made at the meeting, the act Tequires his tugnatuie ; ' 
but if he declines or refuses to sign it, the like provisions have 
effect as in oases where the governor-general, when present, 
dissents from a majority of the meeting of the council (b). 

(a) The word ‘ ordinary ’ m not in the Act of i86i, but is probably 
implied. The vice-president w appointed under the Indian Councils 
Act, 1909 (9 Bdw. VII, c. 4. R. 4). 

(t) See R. 44. 

Powers of 47 . — (i) In any case where a president of the council 

^OTl°m ^ appointed, the Governor-General in Council may 

absence fey order authorize the governor-general alone to exercise, 

xrozQ 

Council, in his discretion, all or any of the powers which might be 
exercised by the Governor-General in Council at ordinary 

67*s fi] governor-general during absence from his council 

may, if he thinks it necessary, issue, on his own responsibility, 
any order which might have been issued by the Governor- 
General in Council to any local Government, or to any officers 
or servants of the Crown acting under the authority of any 
local Government, without previously communicating the 
order to the local Government, and any such order is of the 
same force as if made by the Govenioi-General in Council, 
but a copy of the order must be sent forthivith to the Secretary 
of State and to the local Government, with the reasons for 
making the order 

(3) The Secretary of State in Council may by order suspend 
until further order all or any of the powers of the governor- 
general under the last foregoing sub section, and those powers 
will accordingly be suspended as from the time of the receipt 
by the governor-general of the order of the Secretary of 
State in Council (6). 

(o) This provision supplements s. 45. 

(b) The provisions of subsections (2) and (^) are reproduced from 
ss. 54 and 55 of the Act of 1793 (33 GIpo. Ill, c. 52). But those sections 
were enacted in circumstances very different from those of the presmt 
time, and are practically siijicrscded by the enactment reproduced in 
sub-section (i) 
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War and Trettim. 

48 .— (i) (o) The Governor-General in Council may not, Raitrw- 
without the express command of the Secretary of State in power of 
Council, in any case (except where hostilities have been 
actually commenced, or preparations for the commencement 
of hostihties have been actuaUy made against the British war or 
Government in India or against any prince or State dependent 
thereon, or against any prince or State whose territories His 
Majesty has engaged by any subsisting treaty to defend or 
guarantee) either declare war or commence hostilities or enter 
into any treaty for making war against any prince or State in 
India, or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Comicil may not declare war or commence hostilities or enter 
into a treaty for making war against any other prince or State 
than such as is actually committing hostilities or making 
preparations as aforesaid, and may not make a treaty for 
guaranteeing the possessions of any prince or State except on 
the consideration of that prince or State actually engaging 
to assist His Majesty against such hostilities commenced or 
jjreparations made as aforesaid. 

(3) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must forthwith communicate 
the same, with the reasons therefor, to the Secretary of State. 

(a) This sectiuu tirst apiwored m Fitt's Act cl 1784 (24 Ueo. HI, 
sess. 2, c. 25, b. 34), <md was preceded by the iveamble : — ‘ Whereas 
to pursue schemes oi conquest and oxteusiou of domiuiou in India 
axe measures repuguaut to the wish, the houour, aud policy of this 
nation.’ (See above, p. 64.) It was re-enacted, with the preamble, 
by s. 42 of the Act of I7<J3, and, as so rc-cnactod, is still on the statute 
book. It IS ot historical interest as an expression of the views with 
whioh the expansion of the territorial possessions of the East India 
Company was regarded in the eighteenth century, but as it relates 
only to hostilities against and treaties with the ' country princes or 
States in India,’ it is no longer of practical iiiipoctauce. The last 
provision, though expressed in general terms, obviously refers to the 
hostilities aud treaties referred to in the preceding part. 
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PART V 

Looal Govxbnments. 


General. 


49 . — (i) Every local Government (a) must obey the orders of 
Oovein. the Governor-General in Council, and keep him constantly 
and diligently informed of its proceedings, and is under 
^etal jjjy superintendence and authority in all matters relating to 
Council, the administration of its province. 


hi. c- 63, (2) No local Government may make or issue any order for 

33 Geo, commencing hostilities or levying war, or negotiate or conclude 
^24! 40! treaty ot peace or other treaty with any Indian prince or 
(except in cases of sudden emergency or imminent 
IV, 0. 85, danger when it appears dangerous to postpone such hostilities 
as. 65, 67.] treaty), unless in pursuance of express orders from the 
Governor-General in Council or from the Secretary of State, 
and every such treaty must, if possible, contain a clause 
subjecting the same to the ratification or rejection of the 
Governor-General in Cormcil. 


(3) The authority of a local Government is not superseded 
by the presence in its province of the governor-general (6). 

[a) The expresbion ‘ local Government ’ is defined by s. 124 to moan 
a governor in conned, lieutenant-governor, lieutenant-governor in 
council, or chief commibbiouer. By the Indian General Clauses Act 
(X of 1897) it is defined to moan the person authorized by law to 
administer executive government in the part of British India in which 
the Act containing the expr^ion oporatcb, and to include a chief 
commissioner. As to the existing local Govorumeuts, see above, 
p. 141. 

{h) This section reproduces cnactmeutb which applied to the Govern, 
ments of Madras and Bombay, and were passed with the object of 
maintaining proper control by the Govermuent of Bengal over the 
Governments of the two other presidencies. Of course the oircum- 
stances of the present day are widely different. Some of the provisioiui 
of the enactments reproduced are omitted, as having been made un- 
necessary by the existence of telegraphic communications, and by 
other alterations of circumstances. For instance, it has not been 
conridered necessary to reproduce the power of the governor-general 
to suspend a local Government. 
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Oovemments of Bengal, Madras, and Bombay. 

50 . — (i) The presidencies (a) of Fort William in Bengal, Fort 
iSt. George, and Bombay are, subject to the provisionB em- 
bodied in this Digest (6), administered by the Governors in 
Council of Bengal, Madras, and Bombay respectively, and are 
in this Digest referred to as the presidencies of Bengal, Madras, 
and Bombay respectively. 

(2) The governors of Bengal, Madras, and Bombay are 
appointed by His Majesty by warrant under the Boyal Sign 
Manual (c). 

(3) The Secretary of State may, if he thinks fit, by order, 
revoke or suspend, for such period as he may direct, the 
appointment of a council for any or all of those presidencies, 
and whilst any such older is in force the governor of the 
presidency to which the order refers has all the powers of 
the Governor thereof in Council (d), 

(4) Except as otherwise declared in this Digest, the Governor 
and Governor in Council of Bengal and the members of that 
Council have, within Bengal, all the rights, duties, functions 
and immunities which the Governors and Governors in 


Qotus- 
menta of 
Bengal, 
Ma£as, 
and 

BonlwTa 

[33 Geo- 
ni, c. s*, 

8. 24. 

3*4 
Will IV, 
0.85,88. 
S6, S7- 
21 8:23 
Viot. c. 
106, 8. 29. 
2 &3 
Geo.V. 
0.6,8. 1 
(I).] 


Coimcil of Madras and Bombay and the members of those 
Councils respectively possess. 

(5) The Governor-General in Council may reserve to him- 
self any powers which before June 25, 1912, were exercisable 
by him in relation to Bengal, and thereupon those powers con- 
tinue to be exercisable by the Governor-General in Council in 
the like manner and to the like extent as before that date (e). 


(a) The modern prosidoucy of Bengal is confined within narrower 
limits than the old Bengal presidency, which included all British India 
outside the presidencies of Madras and Bombay. The Governments 
of Bengal, Madras, and Bombay occupy a position different from and 
superior to that of the other local Governments. The governor is 
appointed by the Crown, and not by the governor-general; he is 
assisted by an executive council, and he retains the right of com- 
mumcatmg directly with the Secretary of State (above, s. 15). 

(b) e. g. to the control of the govemor-generaL 

(c) Before the Aot of 1858 the appomtments were made by the 
Court of Directors with the approval d the Crown. 
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(d) This power was given by ibe Aot of 1833, but has never been 
exercised. 

(e) The Governor-General in Council has reserved to himself all 
powers exercisable by him in relation to the High Court at Calcutta — 
see Gazette of India, Extraordinary, August i, 1912. 

51. — (i) The ordinary (o) members of the coimcils of the 
governors of Bengal, Madras, and Bombay are appointed by 
His Majesty by warrant under the Royal Sign Manual. 

( 2 ) The number of the ordinary members of each of the said 
councils is such number not exceeding four as the Secretary 
of State in Council directs ( 6 ). 

( 3 ) Two at least of the ordinary members of the said 
councils must be persons who at the time of their appoint- 
ments have been for at least twelve years in the service of 
the Crown in India (c). 


( 4 ) Provided that if the commander-in-chief of His Majesty’s 
forces in India (not being likewise governor-general) happens 
[ 33660 . to be resident at Calcutta, Madras, or Bombay he is, during 
a 33 *] *** continuance there, a member of the governor’s council (d). 


(а) The commanders-in-chief of the Madras and Bombay armies 
might be appointed, and, in fact, were always appointed, cxtraordinaiy 
members of the Madras and Bombay Councili.. But these offices were 
abolished by the Madras and Bombay Armies Act, 1893 (56 & 57 Viet, 
c. 62). The term ‘ ordinary’ is used in this seotiou by way of dis- 
tinction from additional 01 legislative memberb (ace a. (jo). 

(б) The number waa reduced trom three to two in 1833. Tho 
maximum was raised to four in 1909, and the number is now three. 

(c) The qualification under 33 Geo, III, c. 52, s. 25, is twelve years’ 
residence in India in the service of the East India Company. The 
qualification for membership of the governor-general’s council is some- 
what different (a. 39). 

id) This proviso, which is taken from the Act ot 1793, is practically 
inoperative. 


Oidmaiy 52. — (i) The oouneils of the governors of Bengal, Madras, 

Mve** Bombay hold ordinary meetings, that is to say, meetings 

S B^S, executive purposes ; and legislative meetings, that is to 

Madras, say, meetings for the purpose of making laws, 
cmd 

Bombay ( 2 ) The ordinary members of those councils are entitled to 
be present at all meetings thereof (a). 
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(a) !l%u eeotiffli does not leprodnoe any speoifio enaotmont, bat 
Feprasents tbe existiiig law. 

53. The foregoing provisions of this Digest with respeot to 
the procedure in case of a difference of opinion between the 
governor-general and his council, and in case of the governor- 
general being obliged to absent himself from his council by 
indisposition or other cause, apply, with the necessary modi- 
lications, in the case of a difference of opinion between the 
Governor of Bengal or Madras or Bombay and his council, 
and in the case of cither of those governors being obliged to 
absent himself from his council (a). 

(a) Hee ss. 44 and 46. tiection 44 reproduces 33 Geo. Ill, c. 52, 
SB. 4;-49, as modified by 33 A 34 Vicl. c. 3, s. 5. The last enactment 
applies only to the governor-general's council, but, as will be seen from 
the note to s. 44, does not substantiaUy modify the Act of Geo. III. 
Under the Indian Councils Act, igog (g Edw. VU, c. 4, s. 4), as apfdied 
by the Government of India Act, 1912 (2 & 3 Geo. V, c. 6, s. 1(1)). the 
Governors of Bengal, Madras, and Bombay must appoint vice-presidents 
of their councils. 

64. — (i) All orders and other proceediugb of the Governor of 
Bengal in Council, of the Governor of Madras in Council, and 
of the Governor of Bombay in Council must be expressed to 
be made by the Govenior in Council, and must be signed by 
A secretary to the Government of the province, or otherwise 
as the Governor in Council may direct (a). 

( 2 ) The governors of Bengal, Madras, and Bombay respec- 
tively may make rules and orders for tbe conduct of business 
in their respective councils, other than the business at legis- 
lative meetings, and every order made or act done in accord- 
ance with such rules and oidere is deemed to be the order or 
the act of the Governor in Council. 

{a) boe note on s. 43. 

Lieaknant-Govemorskjis and olher Provinceb. 

65. — (i) The provinces (a) known as the United Pro- 
vinces of Agra and Oudh (6), the Punjab (c), Burma (c), and 
Bihar and Orissa (a) are, subject to the provisions of this 
Digest, governed by lieutenant-governors (a). 
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(2) Ereiy lieutenant-governor of a province in India is' 
appointed by the governor-general, subject to the approval 
of His Majesty (d). 


21 * M (3) A lieutenant-governor must have been, at the time of 
appointment, at least ten years in the service of the Crown 
in India (e). 


(4) The Governor-General in Council may, with the ap- 
proval of the Secretary of State in Council, declare and limit 
the extent of the authority of any lieutenant-governor (/), 


(a) By B. 16 of the Government of India Act, 1S53, the Court of 
Directors were authorized to declare that the Governor-General of 
India ehould not be Governor of the Presidency of Fort William in 
Bengal, but that a separate governor should be appointed for that 
jiresidency, and in that case a governor was to be appointed in like 
manner as the governors of Madras and Bombay, and the governor- 
general’s power of appointing a deputy-governor of Bengal was to 
cease. But unless and until a separate governor of the presidency 
was so constituted, the Governor-General in Council might appoint 
any servant of the Company who had been ten years in its service in 
In^a to be lieutenant-governor of such part of the territories under 
the Presidency of Fort William in Bengal as, for the time being, might 
not be under the Lieutenant-Governor of the North-Western Provinces. 
The project of constituting a new governorship was abandoned, and 
under the alternative power a lieutenant-governor of the Lower Pro- 
vinces of Bengal (now commonly known as Bengal) was appointed in 
1854. 1 ° October, 1905, a new province was formed by detaching 
the eastern part of Bengal from the rest of the province and uniting it 
with Assam under a lieutenant-governor. See Act VII of 1905. In 
1912 Bihar, Chota Nagpur, and Orissa were constituted into a separate 
lieutenant-governorship, under the name ‘ Bihar and Orissa.’ Assam 
was constituted a chief commiesionership, and the rest of Bengal was 
constituted a governorship. (See above, p. 128, 129.) 

The Indian Councils Act, 1909 (9 Eldw. VII, c. 4), gives power to 
constitute executive councils for assisting a lieutenant-governor in the 
executive government of his province (h. 3), and requires a lieutenant- 
governor to appoint a vice-president of his council (s. 4). Section 3 (i) 
of the Act of 1909 is superseded as to Bengal by s. 1 of the Government 
of India Act, 1912 (2 & 3 Geo. V, 0. 6), and is applied by s. 2 of the 
latter Act to Bihar and Orissa. An executive council has been 
appointed for Bihar and Orissa. (See above, p. 132.) 

(b) The lieutenant-governorship of the North-Western Provinces 
was of earlier date than the lieutenant-governorship of Bengal, and 
was oonstituted under an Act of 1835 (5 & 6 Will. IV, 0. 52). The 
Act of 1833 had directed the diviaon of the Presidency of Bengal into 
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two diatioot preudeatsea, one to be atyled the fteaidenoy of Fort 
William, the other the Pr^denoy of Agra. The Act of 1835 aathorized 
l^he Court of IKreototB to anspend theae prorisionB, and directed that 
during the period of anapenaion the Governor-General in Council might 
appoint any servant of the Company who had been ten years in its 
service in India ‘ to the office of lieutenant-Govemor of the Korth- 
Westem Provinces now nnder the Presidency of Fort William in 
Bengal,* a designation then appropriate, but since made inappropriate 
by the annexation of the Punjab. Power was also given to declare 
and limit the extent of the territories so placed imder a lieutenant- 
governor, and of the authority to be exercised by him. The arrange- 
ments thus temporarily made by the Act of 1835 were continued by the 
Act of 1853 (16 & 17 Viet. c. 95, s. 15). A lieutenant-governor of the 
Korth-Westem Provinces was first appointed by notification, dated 
February 29, 1836 (Calcutta Gazette for March 2, 1836, second supple- 
ment). This notification merely gave the lieutenant-governor the 
powers of the Governor of Agra, and those powers, as defined by 
3 A 4 Will. IV, c. 85, did not include any of the powers of the Governor- 
General in Council under the Bengal Regulations. The power given 
by the Act of 1835 to define the authority of the lieutenant-governor 
was repealed by the Statute Law Revision Act, 1890. 

The Lieutenant-Govemor of the North-Western Provinces used to 
be also Chief Commissioner of Oudh. In 1901, when the North-West 
Frontier Province was constituted, the old North-Western Provinces 
were united with Oudh under a lieutenant-governor, and the two 
provinces were designated the United Provinces of Agra and Oudh. 
The union was confirmed by Act VII of 1902. 

(c) Section 17 of the Act of 1853 (i6 & 17 Viet. c. 95) enacts that : — 
‘ It shall be lawful for the Court of Directors of the said Company, 
under such direction and control, if and when they think fit, to con- 
stitute one new presidency within the territories subject for the time 
being to the government of the said Company, and to declare and 
appoint what part of such territories shall be subject to the govern- 
ment of such new presidency ; and unless and until such new presidency 
bo constituted as aforesaid, it shall be lawful for the said Court of 
Directors, under such direction and control as aforesaid, if and when 
they think fit, to authorize (in addition to such appointments as are 
hereinbefore authorized to be continued and made for the territories 
uoa and heretofore under the said Presidency of Fort William) the 
aiipointment by the said Governor-General in Council of a lieutenant- 
governor for any jiart of the territories for the time being subject to 
the government of the said Company, and to declare for what part 
uf the said territories such lieutenant-governor shall be appointed, and 
the extent of his authority, smd from time to time to revoke or sdter 
any such declaration.* 

The power of constituting a new presidency was not exercised, but 
that of appointing a new lieutenant-govomor was exercised in 1859 
h> the appointment of Sir John Lawrence as Lieutenant-GkivemoT 
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of ^ Foigab. Kie lule of ooostrootion applied to taoent SiSta.dl 
Padiament b; s. 32 of the Intetpnrtation AiA, 1889 (52 ft Si 
0. 63), does Oiot apply to the Act of 1853, and, apart from tl^ tlia 
pover of appointing fresh lientenant-govemors undw the Act of 1833 
was probably exhausted by the oonstitution of a lieutenaat'gOTaraor- 
ship of the Ponjab, F^her powers of oonstitniing Ueutenant- 
govemoiships are given by s. 46 of the Indian Counoils Act, 1861 
(24 ft 25 Viet. c. 67), but apparently are exercisable only when a new 
legislative council is established. See the note on s. 74 below. It 
was under those further powers that in 1897 Burma, in 1905 Eastern 
Bengal and Assam, and in 1912 Bihar and Orissa, were oonstitated 
lieutenant-govemoiBhips. 

(d) See 21 ft 22 Viet. c. 106, s. 29. 

(e) This provision applies in terms only to the lieutenant-governors 
of !^ngal and the North-Western Provinces (now united with Oudh), 
but its operation has been perhaps extended by the final words of 
21 ft 22 Viet. c. 106, a. 29. 

(/) This sub-seution reproduces s. 4 of the Act of 1854 (17 ft 18 Viet. 
0. 77), which, however, applies in terms only to the two older lieutenant- 
governorships, the language bemg : ‘ It shall be lawful for the said 
Governor-General of India in Council, with the like sanction and 
approbation [i.e. of the Court oi. Directors and the Board of Control], 
from time to time to declare and limit the extent of the authority 
of the Governor in Council, Governor, or Lieutenant-Governor of 
Beiiga], or of Agra, or the North-Western Provinces, who is now, or 
may be hereafter, appointed.’ But a power to alter the limits of pro- 
vinces is given by other enactments. See s. 57 below. 


Power to 58. The Govemor-Generai in Council may, with the ap- 
to^oiy 0^ ^he Secretary of State, and by notification in the 

Gazette of India, take any part of British India under the 
of Cover- immediate authority and management of the Govemor- 
toetal in General in Council, and thereupon give all necessary orders and 
directions respecting the administration of that part, or other- 


viot. c. 
; 7 . 8 - 3 -] 


wise provide for the administration thereof. 

There is reason to believe that the enactment reproduced by this 
section was passed in consequence of a minute of Sir Barnes Peacock, 
forming an enclosure to a dispatch from the Government of India, 
dated July 16, 1852, and that it was mainly designed to give the 
Governor-General in Council the power which, acooeding to Sir Barnes 
Peacock, he had not, of teJiing under his immediate executive control 
temtoiy which formed part of some one of the piesideaoiee. The 
section has been thus applied in vanous cases. Thus Arakan, whioh 
was originally annexed to Lower Bengal, was under this section 
into the hands of the Govemor-Generai in Council and annexed to 
British Burma Foreign Department Notifioation, No. 30 (Politieali 
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dctod Jamuuy i 5 , i 853 ). The piovinoe of Assam was eanstihited by 
ranoTisg it under this seotion from the lieutenant-governorship ot 
jBengal, taking it under the Governor-General in Council, and con- 
sUtuting it a chief oonunissionership, the regulation district of Sylhet 
being subsequently added to it in the same maimer (Home Department 
Proclamation, No. 3/9, February 6, 1874 i Notification No. 380, of 
same date ; also Notification No. 2344 of September 12, 1874). 

On the other hand, when the chief oommissionerships of Oudh, the 
Central Provinces, and British (now Lower) Burma were constituted 
out of territories vested in the Governor-General in Council, the pro- 
cedure was merely the issue of a resolution reciting the reasons for 
establishing the chief commissionership, defining the territories included 
in it, and specifying the staff appointed, no reference being made to 
any statute (Foreign Department letter to Chief Commissioner of 
Oudh, No. 12, dated February 4, 1856, and Foreign Department 
Resolution, No. 9, dated November 2, 1861, andNo. 212, dated January 
31, 1862). In the same way repeated changes have been made by 
executive orders in the government of the Andaman Islands. 

The view taken by the Government of India is that the section does 
not apply to territories already included in a chief commissionership, 
this description of territory being, according to the practice of the 
Indian Legislature, always treated as already under the immediate 
authority and management of the Governor-General in Council, and 
therefore not capable of being placed under his authority and manage- 
ment by proclamation. A chief commissioner merely administers 
tmritoiy on behalf of the Governor-General in Council, and the Governor- 
General in Council does not divest himself of any of his powers in 
making over the local administration to a chief commissioner. 

Although, however, the territory comprised in a chief commissioner- 
ship may be technically under the immediate authority and manage- 
ment of the Governor-General in Cbuncil, yet the chief commissioner 
would ordinarily be the local Government within the meaning of 
Act X of 1897, s. 3 (29), and he is defined as a local Government by 
this Digest. 

The result appears to be — 

(1) The section most be used when it is desired to transfer the 
administration of territory from a governor in council, or a lieu- 
tenant-governor in council, or a lieutenant-governor to a chief 
commissioner ; 

(2) The section need not be used, and is not ordinarily used, when 
the administration of territory already under the administration 
of the Governor-General in Council is transferred from one local 
agency to another. 

Power to transfer from a chief commissionership to a presidency or 
lieutenant-governorship has now been declared to exist by s. 4 (2) of 
the Government of India Act, 1912. 

The transfer of territory under the section reproduced does not change 
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plemental legislation trill naually be neceesaiy. 


Potrerto 57 , The Governor-General in Council may, by notification 
in the Gazette of India, declare, appoint, or alter the boun- 


provincoB. of any of the provinces into which British India is 

^ilAv, for the time being divided, and distribute the territories of 
®g® 5 > “• India among the several provinces thereof in such 

* *9 manner as may seem expedient, subject to these qualifications, 

V ICv* 0i 


SB. 4, s- namely — 

i 4 3 Geo. ■' 

V, 0. 6, (i) An entire district may not be transferred from one 

8 . 4 ( )•] province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council ; 


and 


(2) Any notification under this section may be disallowed 
by the Secretary of State in Coimcil (a). 

(a) This section is intended to reproduce (he effect of the following 
enactments : 

3 & 4 Will. IV, 0. 85, s. 38. 

‘ It shall bo lawful for the said Court of Directors, under the control 
by this Act provided, and they are hereby required, to declare and 
appoint what part or parts of any of the territories under the govern- 
ment of the said Company shall from time to time be subject to the 
government of each of the several prosldencios now subsisting or to be 
established as aforesaid, and from time to time, as occasion may require, 
to revoke and alter, in the whole or in part, such appointment, and 
such new distribution of the same, os shall be deemed expedient.’ 


28 & 29 ViCT. 0 . 17, SB. 4, 5. 

‘ It shall be lawful for the Governor-General of India in Council 
from time to time to declare and appoint, by proclamation, what port 
or parts of the Indian territories for the time being under the dominion 
of Her Majesty shall be or continue subject to each of the presidencies 
and lieutenant-governorships for the time boing subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangement, of such territories into or among such 
presidencies and lieutenant-govemoiships as to the said Governor- 
General in Council may seem expedient. 

‘ Provided always, that it shall be lawful for the Secretary of State 
in Council to signify to the said Governor-General in Council his dis- 
allowance of any such proclamation. And provided further, that no 
such proclamation for the purpose of transferring an entire zillah 01 
district from one presidency to another, or from one lieutenant-govecncr- 
ship to another, shall have any force or A'alidiiy until the sanction of 
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Her Uajesiy to the same shell here been preriously signified by the 
Secrete:^ of State in Coonoil to the gOTemor-general.’ 

The power given the Indian Councils Act, 1861 (24 A 25 Viet, 
c. 67 , s. 47), would appear from the context to be intended to be exer- 
cised for legislative purposes only, and is therefore reprodneed below, 
8. 74. That given by the Act of 1865 (28 A 29 Viet. c. 17, s. 4) is wider. 
The Government of India were advised in 187B that the Act of 1865 
enables the Gk>vernor-General in Council to transfer territory from 
a chief conunissionership to a presidency or lieutenant-governorship, 
but does not allow the converse. Parliament, it was thought, having 
enacted 17 & 18 Viet. c. 77, s. 3, must be taken to have been aware of 
the existence of territories called chief commissionerships, and to have 
deliberately omitted any mention of these in the Act d 1865. Power 
to transfer from a chief-commissionetship to a presidency or lieutenant- 
govemorsbip, or the converse, has now been declared to exist by 
s. 4 (2) of the Government of India Act, 1912. 

On April 24, 1883, a proclamation was issued under 28 A 29 Viet, 
c. 17, 8. 4, placing the villages of Shaikh-Othman and Imad, near 
Aden, under the Government of Bombay. The section has since then 
been applied to Porim. 

58. An alteration in pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part of British India, does not 
affect the law for the time being in force in that part. 

The power to take territory under the immediate authority of the 
Governor-General in Council (reproduced by s. 56 above) is qualified 
by the proviso that no law or regulation in force at any such time as 
regards any such portions of territoiy shall he altered or repealed 
except by law or regulation made by the Governor-General of India 
in Council (jy A 18 Viet. 0. 77, s. 3). That proviso does not apply to 
chief commissionerships which have legislative councils (2 A 3 Geo. V, 
0. 6, s. 3). 

The power to fix the limits of a province given by 24 A 25 Viet, 
c. 67, s. 47, and reproduced by s. 57 above, is qualified by a similar 
proviso, ‘ that any law or regulation mode by the Governor or Lieu- 
tenant-Governor in Council of any presidency, division, province, or 
territory shall continue in force in any part thereof which may be 
severed therefrom by any such proclamation, until superseded by law 
or regulation of the Governor-General in Council, or of the governor, 
or Lieutenant-Governor in Council of the presidency, division, province, 
or territory to which such parts have become annexed.’ 

The power exercisable under 28 A 29 Viet. c. 17, s. 4, is not qualified 
by a similar proviso. 

59. The Goveiuox of Bengal in Council, the Qovemoi of 
Madras in Council, and the Governor of Bombay in Council, 
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duiw of may, with the approval of the Secretaiy of State in Oou^il, 
extend the limits of the towns of Calcutta, Madras, and 
[k'^o Bombay respectively ; and any Act of Parliament, letters 
III, c. 84. patent, charter, law, or usage conferring jurisdiction, power, 
or authority within the limits of those towns respectively 
will have effect within the limits as so extended. 

This power, which was given by an Act of 1815, appears to be still 
in force, and not to be superseded by the later enactments reproduced 
above, 
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Legislation by Governor-General in Council. 

60 * — (i) For the purposes of legislation, the governor- 
general nominates and various bodies elect persons resident 
in India to be additional members of his council (a). 

(2) The maximum number of the additional members of 
the governor-general’s council is such as to the governor- 
general from time to time seems expedient, but must be not 
greater than sixty (6). 

(3) At least one-half of the additional members of the 
governor-general’s council must be persons not in the civil 
or military service of the Grown in India, and if any such 
additional member accepts office under the Crown in India 
his seat as an additional member thereupon becomes vacant. 


(4) The term of office of an additional member of the 
governor-genera I’s council is three years (r). 

(3) When and so long as the governor-general and his 
council are in a province administered by a lieutenant- 
governor or chief commissioner, that lieutenant-governor or 
chief commissioner is an additional member of the council, 
in excess, if necessary, of the maximum number herein- 
before specified of additional members. 

(6) The additional members of the governor-general’s 
council are entitled to be present at the legislative meetings 
of the council, and at no other. 
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(7) The Govemor-Oeneral in Council must, with the ap- 
proval of the Secretary of State in Council, make regulations 
as to the conditions under which and manner in which nomina- 
tions and elections may he made in accordance with this 
section, and prescribe the manner in which such regulations 
are to be carried into effect {d). 

(a) The Legislarive Council of the Govonunont of India is an ex- 
pansion of the Governor-General’s executive council. Its cumbrous 
statutory description is ‘ the Governor-General in Council at meetings 
for the purpose of making laws and .regulations,’ but it is referred to 
in the Indian Councils Act, 1909, and is usually described, as the 
Legislative Council of the Governor-General. It was constituted by 
tbo Indian Councils Act, 1861, in supersession of the legislative body 
osiablishecl under Hie Act of 1853, and its constitution was modified 
by the Indian Councils Act, 1892 (55 & 56 Viet. e. 14), and again by 
(ho Act of 1909 and the regulations made under it. The qualification 
of residence in India was added by the Act of 1892 and continued by 
the Act of 1 909. 

(h) The numbor under the Act of 1861 was not less than six nor 
more than twelve, It was increased by the Act of 1892 and again by 
the Act of 1909. 

(c) The term is ordinarily three years ; but official members and 
those nominated as experts hold office for three years or such shorter 
period as the Governor-General may fix, and members elected to fill 
casual vacancies serve only for the unexpiretl portion of their predeces- 
sors’ term of office. See Regulation X of 1912, made under the Indian 
Councils Act, 1909. 

(d) As to the ellect of those regulations, see above, p. ii2 and 
Appendix V. 

61 . — (1) The legislative meetings of the govenior-gencral’s Times and 
council are held at such times and places as the Governor- S^Ut^o 
General in Council appoints (a). f2^&"25 

{2) Any such meeting may be adjourned by the governor- j 

general in council, or by the pimson presiding at the meeting 
if so authorized by the governor-general in council (6). 

(a) In practice tlio meetings are held at Delhi and Simla. There 
are no legislative sessions, but mooting^ arc held whenever it is con- 
sidered convenient. A Bill remains in life until it is passed or with- 
drawn, or is treated under the rules of business as dropped. All the 
Acts passed in any one calendar year are numbered in consecutive 
order (Act I of 1897 and so on). 

(b) It would be more convenient to make the power of adjournment 
exercisable by the person presiding, without furtlier authority. 


1f.01 
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02.-(i) At every legislative meeting of the goveAor- 
general’s council the governor-general, or the president ot 
vice-president of the governor-general’s council (a), or some 
other ordinary member of the governor-general’s council, and 
at least fifteen additional members of that council must be 
present (ft). 

(2) At every such meeting the governor-general, or in his 
absence the president of the governor-general’s council, or 
if there is no president, or if the president is absent, the 
vice-president, or, if the vice-president is absent, the senior 
ordinary member of the governor-general’s council present 
at the meeting presides. 

(3) The person presiding at a legislative meeting of the 
governor-general’s council has a second or casting vote. 

(a) See a. 45. 

(ft) ThoquorumattheselegibUtivcmopfingsisnowfixedbyoneof the 
regulations (Rog. XIII) of November 14, 1912, made under the Indian 
Councils Act, igoo, at fifteen additional members. 

63 . — (i) The Governor-General in Gouncil has power at 
legislative meetings to make laws (o) — 

(o) for all persons, for all courts, and for all places and 
things within British India (ft) ; and 

(ft) for all British subjects of His Majesty and servants of the 
Government of India within other parts of India (c) ; and 

(c) for all persons l»eing native Indian subjects of His 
Majesty or native Indian otficers, soldiers, or followers 
in His Majesty’s Indian forces, when respectively in 
any part of the world, whether within or without His 
Majesty’s dominions (d) ; and 

{d) for all persons employed or serving in or belonging to 
the Royal Indian Marine (c) ; and 

(e) for repealing or altering any laws or regulations which 
are for the time being in force in any part of British 
India [or apply to any persons for whom the Governor- 
General in Council has power to make laws] (/). 
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(a) Piovided that the Gk>vemor'General in Oounoil has 
not power to make any law repealing or affecting (g) — o. 85. ’ 

(a) any provisions of the Government of India Act, 1833, cfps 

except sections eighty-four and eighty-six of that Act, or 

any provisions of the Goveniment of India Act, 1853, ^1*22 

or the Government of India Act, 1854, Govern- 106. 

ment of India Act, 1858, or the Government of India v1ct.o?45. 

Act, 1850, or the Indian Councils Act, i86i (k ) ; or * 25 

' . V / . Vict.c.67. 

(h) any Act of Parliament pa&scd after the year one 
thousand eight hundred and sixty, and extending to 
British India (i) ; or 

(f) any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for the government 
of India ; or 

(d) the Army Act (j), or any Act amending the same ; 

and has not power to make any Uw affecting the authority 
of Parliament (k), or any part of the unwritten laws or con- 
stitution of the United Kingdom of Great Britain and Ireland, 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom (?), or the 
sovereignty or dominion of the f'tx)wn over any part of British 
India (m). 

(3) The Govemor-Gencrnl in Council has not power, with- 
out the previous approval of the Secretary of Slate in Council, 
to make any law empowering any court, other than a high 
court within the meaning of this Digest [n), to sentence to 
the punishment of death any of His Majesty’s natural-hom 
subjects bom in Europe, or the children of such subjects, or 
abolishing any high court within the meaning of this Digest (0). 

(4) Any law made in accordance with this section controls 
and supersedes any other law or regulation repugnant thereto 
which may have been previously made by any authority 
in India (p). 

(5) A law made in accordance with this section for the 

Q 2 
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Royal Indian Marine does not apply to any oSenoef 
unless the vessel to ■which the offender belongs is at the 
time of the commission of the offence ■within the limits 
of Indian waters, that is to say, the high seas between the 
Cape of Good Hope on the West and the Straits of Magellan 
on the East (q), and any territorial waters between those 
limits. 

(6) The punisliinents imposed by any such law as last 
aforesaid for offences miist be similar in character to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences under the 
Acts relating to His Majesty’s Navy, exee 2 )t that in the case 
of persons oilier than Enroiieans or Americans imprisonment 
for any term not exceeding fourteen years or transportation 
for life or any less term may lie substituted for penal servitude. 

(a) The logibUtivo powoth of the Govemor-Oeneral in Council arc 
derived from a series of enactments. 

Under e. 73 of the Govommoiil of India Act, 1833 (3 & 4 Will. IV, 
c. 85), 'it is lawful for the said (tovcrnor-Ceneral in Council from 
time to time to make cirticles of war for the government of the native 
officers and soldiers in the military bcrvicc of the Company, and for 
the adminihtralion of justice by courts-martial to be holden on such 
officers and soldiers, and sucli artich's of war from time to time to 
rejieal or vary and amend ; and such articles of war shall be made and 
taken notice ot in the same manner as all other t he laws and regulations 
to be made by the said Covcmor-tlcncral in Council under this Act, 
and shall prevail and be in force, and shall be of exclusive authority 
over all the native officerb and soldiers in the said military service, to 
whatever presidency such officers and soldiers may belong, or where- 
soever they may be serving : Provided neverllielt'ss, that until such 
articles of war sh.ill )>e made by the said Govcrnor-Genoral in Council, 
any articles of war for or relating to the government of the Company’s 
native forcas, which at the tunc ot this Act coming into operation shall 
be in force and use in any jiart or j»arls of the said territories, shall 
remain in force.’ 

By s. 22 of the Indian Councils Act, 1861 (24 & 25 Viet. c. 67), the 
Governor-General in Council was empowered at meetings for the 
purjwse of making la^ws and reg)dations as aforesaid, and subject to 
the provisions therein contained, ‘ to make laws and regulations for 
repealing, amending, or altering any laws or regulations •whatever 
now in force or hereafter to bo in force in the Indian territories now 
under the dominion of Her Majesty, and to make laws and regulations 
for all persons, whether British or native, foreigners or others, and for 
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all courts of justice whatever, and for all places and things whatever 
within the said territories, and for all servants of the Government of 
India within the dominions of princes and States in alliance with Her 
Majesty ; and the laws and regulations so to be made by the Governor' 
General in Council shall control and supersede all laws and regulations 
in anywise repugnant thereto which shall have been made prior thereto 
by the governors of tho presidencies of Tort Saint George and Bombay 
resiiectively in Council, or tho Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a council may 
be appointed, with power to make laws and regulations, under and by 
virtue of this Act : Provided always, that the said Governor-General 
in Council shall not have the power of making any laws or regulations 
which shall reijcal or in any way affect any of the provisions of this Act : 

‘Or any of the prorisions of the Government of India Act, 183J, 
and of tho Government of India Act, 1853, and of the Govern- 
uieut of India Act, 1854, which sifter the psisbiug of this Act shsill 
remain in force : 

' Or siiiy provisions of tlic tiovernment of India Act, 1858, or of the 
Government of India Act, 1859 : 

‘Or of asiy Act enabling the Secretary of State in Council to raise 
money in the United Kingdom for the Government of India : 

‘ Or of tho Acts for punishing mutiny and desertion in Her Majesty's 
Army or in Her Majesty’s Indian forces respectively ; but subject 
to tho provision contained in tho Government of India Act, 1833, 
8. 73, respecting tho Indian articles of war : 

‘ Or any provisions of any Act i)assed in this present session of 
Parliament, or hereafter to bo ]>as8cd, or anywise affecting Her 
Majesty’s Indian turcitork-s, or the inhabitants thereof : 

‘ Or which may affect tho authority of Parliament, or the constitu- 
tion and riglits of the Kast Jndia Company, or anj' part of tho un- 
written laws or constitution of the Unitinl Kingdom of Great Britain 
and Ireland, whereon may dciicnd in any degreo the allegiuiiec 
of any ]x:rson to tho Crown of the United Kingdom, or tho 
sovereignty or dominion of tho Crown over any part of tho said 
territories.’ 

By s. I of tho Government of India Act, 1865 (J8 & 29 Viet. c. 15), 
tho Governor-General of India was empowered, at meetings for tho 
purpose of making laws and regulations, t o make laws and regulations 
for all British subjects of Her Majesty within tho dominions of princes 
and iStates in India in alliance with Her Majesty, whether in tho service 
of the Government of India or otherwiso. 

By s, I of tho Indian Councils Act, 18O9 {32 & 33 Viet. c. 98), the 
Governor-General of India in Council was empowered, at meetings for 
the purpose of making laws and regulations, to make laws and regula- 
tions for aU persons boliig native Iiiditui subjects of Her Majesty with- 
out and beyond as well as within tho Indian territories under the 
dominions of Hor Majesty. And under s. 3 of the same Act a law or 
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regnlation bo made is not to be invalid by reason (»ily (d its tepei^^ 
or affecting as. 8i, 82, 83, 84, 85, or 86 of the Govemnsent of India 
Act, 1833. Sections 81 to 83 and 85 of the Act of 1833 vere repealed 
by the Statute Law Revision Act, 1890 (53 & 54 Viet. c. 33). 

The Indian Marino Service Act, 1884 (47 & 48 Viet. c. 38), gives 
power to make laws for the Indian Marine Service. 

Section 45 of the Govommont of India Act, 1833 (3 & 4 Will. IV, 
c. 85), enacts that all laws and regulations made under that Act, so 
long os they remain unrepealed, shall bo of the same force and effect 
within and throughout the Indian territories as any Act of Parliament 
would or ought to be within the same territories, and shall be taken 
notice of by all courts of justice whatsoever within the same territories 
in the same manner as any public Act of Parliament would or ought to 
bo taken notice of, and it shall not bo necessary to register or publish in 
any court of justice any laws or regulations made by the said Governor* 
General in Council. This enactment has not been repealed, but the 
first part of it applies in terms only to laws made under the powers 
given by the Act of 1833, and is not reproduced in the Act of 1861, 
or expressly made applicable to laws made under the powers given by 
that Act. Its repetition or application was probably considered un- 
necessary in 1861 . The exemptionfrom the obligation to register, which 
is in general terms, was enacted with reference to the questions which 
had arisen as to the necessity for registering enactments made under 
various statutory powers conferred before 1833. 

The powers of legislation reproduced in this Digest are not exhaustive. 
Under various Acts of Parliament the Indian Legislature, like other 
Rritish legislatures with limited powers, has power to make laws on 
particular subjects with more extensive operation than laws made 
under its ordinary powers. See o.g, the Extradition Act, 1870 (33 & 34 
Viet. c. 52, 8. 18), the Slave Trade Act, 1876 (39 & 40 Viet. c. 46, s. 2), 
the Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69, s. 32), the Colonial 
Courts of Admiralty Act, 1890 (53 & 54 Viet. c. 27), the Coknial Pro- 
bates Act, 1892 (55 & 5O Viet. c. 6, s. i), and the Merchant Shipping 
Act, 1894 (S 7 & 58 Viet. c. Oo, ws. 264, 368, 735, 736). 

The leading case on the general powers of the Indian Legislature 
is TAe Queen v. Burah {1878), L. R. 3 App. Cos. 889. The Indian 
Legislature had passed an Act (XXII of 1869) purporting : -First, 
to remove the Garo Hills from the jurisdiction of the ordinary civil 
and criminal courts, and from the law applicable to those courts, and, 
secondly, to vest the administration of civil and criminal justice in 
those territories in officers appointed by the Lieutenant-Governor of 
Bengal. The Act was to come into operation on a date to be fixed by 
the lieutenant-governor. By the ninth section the lieutenant-governor 
was empowered, by notification in the Calcutta Gazette, to extend all 
or any of the provisions of the Act to certain neighbouring mountainous 
districts. The validity of the Act, and particularly of the ninth section, 
was questioned, but was maintained by the Judicial Committee of the 
Privy Council, who hold (i) that the Act was not inconsistent with the 
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Indian High Courts Act, 1861 (24 & 25 Viot. c. 104), or with the Charter 
of the Calcutta High Court ; (2) that it was in its general scope within 
the legislatiTe powers of the Governor-General in Council; (3) that 
the ninth section was conditional legislation and not a delegation of 
legislative power, and (4) that where plenary powers of legislation exist 
as to particular subjects, whether in an imperial or in a provincial 
legislature, they may be well exercised, either absolutely or condition- 
ally ; in the latter case leaving to some external authority the time and 
manner of carrying its legislation into effect, and the area over which 
it is to extend. 

Lord Selbornc, in delivering the judgement of the Judicial Com- 
mittee, expressed himself as follows : 

‘ The Indian Legislature has powers expressly limited by the Act 
of the Imperial Parliament which created it, and it can, of course, do 
nothing beyond the limits wliich circumscribe those powers. But, 
when acting within these limits, it is not in any sense an agent or 
delegate of the Imperial Parliament, but has, and was intended to 
have, plenary powers of legislation, as large, and of the same nature, 
os those of Parliament itself. The established courts of justice, when 
a question arises whether the pi'esctibed linuls have been exceeded, 
must of necessity determine that question ; and the only way in which 
they can properly do so is by looking to the terms of the instrument, 
by which affirmatively the legislative powers were created, and by 
which negatively they are restricted. If what has been done is legis- 
lation within the general sooix) of the aSumative words which give the 
power, and if it violates no express condition or restriction by which 
that power is limited (in which category would of course be included 
any Act of the Imxierial Parliament at variance with it), it is not fur 
any court of justice to inquire further, or to enlarge constructively 
those conditions and restrictions.’ 

The some principles have been since laid down with respect to 
colonial legislatures in the case of PoweU v. Apollo Candle Company 
(i88j), 10 App. Cas. 282, See also Harris v. Davies (1885), 10 App. 
Cas. 279, and Mnsgrove v. Chun Teeong Toy, [1891] L. B. A. C. 274 
(the Chinese immigration case). 

On the powers of the Australian Commonwealth Parliament to 
compel attendance of witnesses and production of documents see 
Attomey-Qeneral of the CommonweaUh of Australia v. The Colonial 
Sugar liefining Company and others, December 17, 1913. 

In Sprigg v. Siggan, [1897] A. C. 238, it was held on appeal from 
the Cape that a power for the governor to add to the existing laws 
already proclaimed and in force in Pondoland such laws as he should 
from time to time by proclamation declare to be in force in those 
territories, did not authorize the issue of a proclamation for the arrest 
and imprisonment of a particular chief. 

(6) The expression used in the Indian Councils Act, 1861, is ’the 
Indian territories now under the dominion of Her Majesty.’ But s. 3 
of the Indian Councils Act, 1892 (55 & 56 Viet. c. 14), explains that 
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this is to be read as if the words ‘ or hereafter ’ were inserted after 
‘ now.’ Consequently it is represented by British India, which means 
the territories for the time being constituting British India (see s. 124 
and the notes thereon). 

(c) The Act of 1861 gave iwwor to make laws ‘ for all servants of 
the Government of India within the dominions of princes and States 
in alliance with Her Majesty.’ The Act of 1865 gave power to make 
laws ‘ for all British subjects of Her Majesty within the dominions of 
princes or States in India in alliance with Her Majesty, whether in the 
service of the Government of India or not.’ Consequently it may be 
argued that the power to make laws for servants of the Government 
of India, as distinguished from British subjects generally, extends 
beyond the Native States of India. But, having regard to the sense 
in which the phrase ‘ princes mid States in alliance with Her Majesty ’ 
is commonly used in Acts relating to India, it scem.s safer to adopt the 
narrower constnicf ion and to treat tlie expressions in the Act of 1861 
and in the Act of 1865 as synonymous.^ 

The expression ‘ Government of India ’ is deiined by the Indian 
General Clauses Act (X of 1897), in terms which would exclude the 
local Governments. But this definition does not apply to the con- 
struction of an English Act of Parliament, and the expression ‘ servants 
of the Government of India’ in the Act of 1861 M’ould doubtless be 
held to include all servants of the Crown employed by or under the 
Government of India, w'hcthor directly emjdoycd by the Government of 
India in its narrower sense, or by or under a local Government, and 
whether British subjects or not. See the definition of ‘ Government’ 
in Act X of 1897, 3 (21)- 

It has boon argued that the expression ‘British subjects of Her 
Majesty ’ was used in the Act of 1865 in its older and narrower scuso, 
as not including jicrbons of Asiatic de.sccnt. if so, there would be no 
power under this enactment to Ic^slate for natives of Ceylon in the 
Nizam’s territories. In practice, however, the questions referred to 
in this note do not cause difficulty because a wider power to legislate 
foi persons and things outside British India can bo exorcised under 
the Foreign Jurisdiction Act. Heo below. Chapter V. 

(d) The Indian Articles of War are contained in Act VIII of 191 1. 
The words ‘ or followers ’ do not occur in the Act of 1833, but their 
insertion seems to bo justified by the Army Act, which, after a leaving 
for Indian military law respecting officers or soldiers or followers in 
Her Majesty's Indian forces, being natives of India, enacts (s. 180 
(2) (h) ) that, ‘ For the imrjjosos of thLs Act, the expression “ Indian 
military law ” moans the Articles of War or other matters made, 
enacted, or in force, or which may hereafter be made, enacted, or in 
force, under the authority of the Government of India ; and such 

'■ On general }>rinci]>les, there would seem to be no objection to legislation 
conferring jurisdiction in respect of an offence committed by a servant of 
the Crown in any foreign country, where the offence consists of a breach of 
his duty to the Crouon. 
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articles or other matters shall extend to such native offioers, soldiers, 
and followers, wherever serving.’ 

(e) The East India Company used to keep a small naval force, 
known first as the Bombay Marine, and afterwards as the Indian Navy. 
This force was abolished in 1863, when it was decided that the Royal 
Navy should undertake the defence of India against serious attack by 
sea, and should also provide for the performance of the duties in the 
Persian Gulf which had been iweviously undertaken by the Indian 
Navy. After the abolition of the Indian Navy, two small services, 
the Bengal Marine and the Bombay Marine, came into existence for 
local imrposes, but wore found to be expeiuiive and inefficient, and 
accordingly the Goverinnent of India amalgamated them into the force 
now known as the Indian Marino. According to the preamble to 
the Indian Marino Service Act, 1884 (47 & 48 Viet. c. 38), this force was 
‘ employed under the direction of tho tlovernor-Gcneral in Council for 
the transport of troops, the guarding of convict scttlenicnts, the sup- 
pi'pfssion of piracy, the survey of coasts and harbours, tho visiting of 
lighthouses, tho relief of distressed or wrecked vessels, and other local 
objects,’ and was maintaiiiud out of the revenues of India. 

Tho slu|>s on this establishment were Government ships, but did 
not form ))art of tho Royal Navy, and consequently did not fall within 
tho provisions cither of t he Merchant Shipping Acts on tho one hand, 
or of tho Naval Disciidino Act (29 & 30 Viet. c. 109) on tho other, or 
of any corresponding Indian euactmonts. They were in fact in the 
same kind of position as some of the vessels onployed by the Board 
of Trade and by the I’ost Office in British waters. Under these oir- 
cuinstanooB it was thought expedient that tho Governor-General in 
Council should have power to make laws for tho maintenance of 
discipline in their service ; and, accordingly, tho Indian Marine Service 
Act, 1884, was passed lor this jmrposc. It enabled the Governor- 
General in Council, at legislative meetings, to make laws for all persons 
employed or serving in or belonging to Her Majesty’s Indian Marine 
iSorvioe, but the punishments were to be of the same character as those 
under the Navy Acts, and tho Act w'as not to o])orate beyond the 
limits of Indian waters as dclined by the Act, i.c. the old limits of the 
East India Company’s charter. 'Jhc rctisons for the limitation to 
Indian waters were, doubtless, that it was desirable to iiiaiutain the 
local character of tho objects for which, according to tho preamble, 
the establishment was maintained ; that if, under exceptional circum- 
stances, a ship belonging to the establishment was sent to English 
waters, on trans})ort service or otherwise, no praotical difficulties in 
maintaining discipline were likely to arise ; and that it was not desirable 
to give to these shi^)s and to their officer’s, outside Indian waters, their 
proper sphere of oiHirations, a status jiractically equivalent to that 
of the Royal Navy. The officers of the Indian Marino Service are 
appointed by the Governor-General in Council, but do not hold com- 
missions from tho King, and consequently caimot exorcise powers of 
command over oiiicei-s and men of tho Royal Navy. Tho ships are 
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nnanned, and theref(«« are praotioaUy of no use for the euppteauon cd 
piracy. In time of war, however, the King may, by Proclamation or 
Order in Council, direct that any vessel belonging to the Indian Marine 
Service, and the men and officers serving therein, shall be under the 
command of the senior naval officer of the station where the vessel is, 
and while the vessel is under such command, it is to be deemed, to all 
intents, a vessel of war of the Royal Navy, and the men and officers 
are to be under the Naval Discipline Act, and subject to regulations 
issued by the Admiralty with the concurrence of the Secretary of State 
for India in Council (47 & 48 Viet. c. 38, s. 6). 

Under the power conferred by the Indian Marine Service Act, 1884, 
the Indian Legislature passed the Indian Marino Act, 1887 (Act XIV 
of 1887), which established for the Indian Marine Service a code of 
discipline corresponding to that in force for the Royal Navy, and 
declared that Chapter VII of the Indian Penal Code, ‘ as to offences 
relating to the Army and Navy,’ was to apply as if Her Majesty’s Indian 
Marine Service were comprised in the Navy of the Queen (s. 79). 

On the relations between the Royal Navy and the Indian Marine 
Service, see the evidence given by Sir John Hext and others in the 
First Report of the Royal Commission on the administration of the 
expenditure of India (1896). 

(/) The words ‘or apply to any persons for whom the Governor- 
General in Council has power to make laws ’ arc not in the Act of 
1861, but seem to bo implied by the context. 

(p) ‘ Affecting ’ would probably be construed as equivalent to 
‘ altering ’. 

{h) The short titles given by the Short Titles Act, 1896, are sub- 
stituted in the text for the longer titles used in the Act of 1861. It 
‘Will be observed that, subject to the exceptions here specified, the 
Parliamentary enactments relating to India may be repealed or altered 
by Indian legislation. This power is saved by the language used in 
producing these enactments in the Digest. See e.g. ss. lOi, 103, 105. 

(t) The language of the Act of 1861 is : * any provisions of any Act 
passed in this present session of Parliament, or hereafter to be passed, 
in anywise afiecting Her Majesty’s Indian territories, or the inhabitants 
thereof.’ See B. v. Meares, 14 Bengal Law Reports, 106, 112. 

(j) 44 & 45 Viet. c. 58. Under s. 136 of this Act as amended by 
s. 4 of the Army (Amendment) Act, 1895 (58 & 59 Viet. c. 7), the pay 
of an officer or soldier of Her Majesty’s regular forces must be paid 
without any deduction other than the deductions authorized by this 
or by any other Act, or by any Royal warrant for the time being, or 
by any law passed by the Governor-General of India in Council. 
'Thus the Indian Legislature has power to authorize deductions from 
military pay, but this power can hardly be treated as power to amend 
the Army Act, 

{k) After these words followed in the Act of 1861 the words ‘ or 
the constitution and rights of the East India Company.’ It will be 
remembered that the Company was not formally dissolved until 1874. 
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(() ‘Whereon nwy depend . . . United Kingdom.* Theee words 
are somewhat indefinite, and a wide meaning was attributed to them 
by TiSr. Justice Norman in the case of In the matter ef Ameer Khan, 
6 Bengal Law Reports, 392, 456, 459. In this case, which turned on 
the validity of an arrest under Regulation 111 of 1818, the powers 
of the Indian Legislature under successive charters and enactments 
were fully discussed. 

(m) Are the words ‘ or the sovereignty,’ &c., to be connected with 
‘ whereon may depend,’ or with ‘ affecting ? ’ Probably the latter. 
If so, legislation to authorize or confirm the cession of territory is 
placed by these words beyond the powers of the Indian Legislature. 
The power of the Crown to cede territory in India and elsewhere was 
fully discussed in the Bhaunagar case, Damodhar Khan v. Deoram 
Khanji, I. L. R. 1 Bom. 367, L. R. 2 App. Cas. 332, where the Judicial 
Committee, without expressly deciding the main question at issue, 
clearly intimated that in their opinion the Crown possessed the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Narayan v. Baja Pratab Smgh, I. L. R. 2 All. i . See further. 
Sir H. S. Maine’s Minute of 1868 on the Rampore Cession case (No. 79), 
and the debates m Parliament in 1890 on the Anglo-Gorman Agree- 
ment Bill, by which the assent of Parliament was given to the 
agreement for the cession of Heligoland, and in 1904 (June i) on the 
Anglo-French Convention Bill. 

(n) i.o. a chartered high court. See s. 124. 

(0) Tliis reproduces 3 & 4 Will. IV, c. 85, s. 46, and is the reason 
why the sanction of the Secretary of State in Council is recited in the 
preamble to the Punjab Courts Act, 1884 (XVIII of 1884, printed in 
the Punjab Code). 

(p) ‘ Any authority in India.’ The words of the Act ore : ‘ the 
Governors of the Presidencies of Fort St. George and Bombay re- 
spectively in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory tor which a council may 
be appointed, with power to make laws and regulations by virtue of 
this Act.’ 

(q) These were the old limits of the East India Company’s charter. 


64 * — (i) (ffl) At a legislative meeting of the govemor- 
geueral’s council 110 business shall bo transacted other than 
the cansideration of measures introduced (.or proposed to be 
introduced] ( 6 ) into the Council for the purpose of enactment, 
or the alteration of rules for the conduct of business at legis- 
lative meetings (c). 

(2] At a legislative meeting of the governor-general’s 
council no motion shall be entertained other than a motion 
for leave to introduce a measure into the council for the 
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purpoHo of enactment, or having reference to a measure intro-* 
duced [or proposed to be introduced] (6) into the council 
for that purpose, [or having reference to some rule for the 
conduct of business] (6). 


(3) It shall not be lawful, without the previous sanction 
of the governor-general, to introduce at any legislative 
meeting of the govemor-gcncrars comicil any measure 
affecting — 

(а) The public debt or jmblic revenues of India or iniposiug 
any charge on the revenues of India (d) , or 

(б) The religion or religious rites and usages of any class 
of His Majesty’s subjects in India ; or 

(c) The discipline or inainteiiance of any part of His 
Majesty’s military or naval forces ; or 

(d) The relations of the Governiuent with foreign princes 
or States. 


(4) Provided that the Governor-General in Council must, 
with the sanction of the Secretary of State in Council, make 
rules authorizing at any legislative meeting of the governor- 
general’s council the discussion of the annual financial state- 
ment of the Governor-General in Council and of any matter 
of general public interest and the asking of questions, but 
imder such conditions and restrictions as may be in the said 
rules prescribed, itulcs made under this sub-section shall 
not be subject to alteration or amendment at legislative 
meetings of the council (c). 

(а) As to the object with which this section was trained, sec par. 24 
of Sir C. Wood’s dispatch of Augisst 9, 1861. 

(б) The words ‘ or proposed to be mtroducod ’ and ‘ or having refer- 
ence to some rule for the conduct of business ’ are not m the Act of 
1861, but represent the existing practice. 

(c) Section 5 of the Indian Councils Act, 1909 (9 Edw. VII, c. 4), 
requires rules to be made for the conduct of nuii-logislative business at 
meetings of the Governor-General’s legislative council, and the range of 
business at these meetings has been materially extended by the rules 
so mode. See Chapter I. 

(i) The words ‘ or imposing any charge on the revenues of India ’ 
might jierhaps bo omitted as unnecessary. 
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(e) l%is proviso reproduces the alterations made by the Act of 1909. 
Under the ezuting rules the financial statement must be explained 
in council every year, and a printed copy must be given to every 
member. Any member may move resolutions on the financial state- 
ment, the member in charge has the right of reply, and the discussion 
is closed by any observations the member in charge or the president 
may think fit to make. At a later stage the budget is brought forward 
for discussion, but no resolutions may then be moved. 

65 — (i) When an Act has been passed at a legislative 
meeting of the governor-general’s council, the governor- 
general, whether he was or was not present in council at 
the passing thereof, may declare that he assents to the Act, 
or that he withholds as.sont from the Act, or that he reserves 
the Act for the signification of His Maiesty’s pleasure 
thereon. 

(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty’s pleasure, until His Majesty has signified 
his assent to the governor-general through the Secretary of 
State in Counoil, and that assent has been notified in the 
Gazette of India. 

66 . — (i) When an Act of the Governor-General in 
Conueil has been assented to by the governor-general he 
must send to the (Secretary of State an authentic copy 
thereof. 

(2) It is lawful for His Majesty to signify through the 
Secretary of (State in Gouneil his disallowance of any such 
Act. 

(3) Where the disallowance of any such Act has been so 
signified, the govomor-general must forthwith notify the 
disallowance, and thereupon the Act, as from the date of the 
notification, becomes void accordingly (a). 

(o) When an Act has been passed by the Governor-General in Council 
the Secretary of State usually sends a dispatch intimating that the 
Act has been considered in council and will be loft to its operation. 
But this formal expression of approval is not essential to the validity 
of the Act. 
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Rnleafor 67 < The Goremor-Genetal in Council may at legislative 
meetings of the governor-general’s council, subject to the 
assent of the governor-general, make rules for the conduct 
67, B. 18.] of business at legislative meetings of the council, and for 
prescribing the mode of promulgation and authentication of 
Acts made at such meetings; but any such rule may be 
disallowed by the Secretary of State in Council, and if so 
disallowed has no effect. 


A bill, when introduced, is published in the official gazettes in 
English and the local vernacular, with a ‘ Statement of Objects and 
Reasons,’ and a similar course is usually adopted after every subsequent 
stage of the bill at which important amendments have been made. 
Thus a bill as amended in committee is published with the report of 
the committee explaining the nature of, and reasons for the amendment. 
The draft of a bill is in some cases published for the purpose of eliciting 
opinion, before its introduolJon into tbe council. 

When a bill is introduced, or on some subsequent occasion, the 
member in charge of it makes one or more of the following motions : 

(1) That it be referred to a select committee ; or 

(2) That it be taken into consideration by the council, either at 
once or on some future day to be then mentioned ; or 

(3) That it be circulated for the purpose of eliciting opinion thereon. 

The usual course is to refer a bill after introduction to a select com- 
mittee. It is then considered in council after it is reported by tbe 
committee, with or without amendments, and is passed, either with 
or without further amendments made by the council. 


Power to 68. — (i) (a) The local Government (6) of any part of 

British India to which this section for the time being applies 
[33 Viot. propose to the Governor-General in Council the draft of 
2.] any regulation for the peace and government of that part, 
with the reasons for proposing the regulation. 

(2) Thereupon the Governor-General in Council may take 
any such draft and reasons into consideration, and when any 
such draft has been approved by the Governor-General in 
Council and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in tbe local official 
gazette, if any, and thereupon has the like force of law and 
is subject to the like disallowance as if it had been made by 
the Governor-General in Council at a legislative meeting. 

(3) The governor-general must send to the Secretaiy of 
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State an authentic copy of every regulation to which he has 
aesented under this section. 

(4) The Secretary of State may by resolution in council 
apply this section to any part of British India as from a date 
to be fixed in the resolution, and withdraw the application of 
this section from any part to which it has been applied (d). 

(a) This power was conferred by the Act of 1870, with the object 
of providing a more summary legislative procedure for the more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a dispatch from the Government of India 
drafted by Sir H. S. Maine. (See Minutes by Sir H. S. Maine, Nos. 67, 
6g.) The regulations made under it must bo distinguished from the 
old Madras, Bengal, and Bombay relations, which were made before 
1835 by the Governments of the three presidencies, and some of which 
are still in force. 

{b) ‘ Local Government ’ is defined by s. 124. 

(c) It will be observed that the Governor-General in Council cannot 
amend the draft. 

[d) The Indian Statute Book has from the earliest times contained 
‘ deregulationizing ’ enactments, i.e. enactments barring, completely 
or partially, the application in the more backward and less civilized 
parts of the country of the ordinary law, which was at first contained 
in the old ‘regulations.’ Those enactments took varied and some- 
times very complicated forms, so that, in course of time, doubts arose, 
and it became occasioimlly a matter of considerable difficulty to ascer- 
tain what laws were and what were not in force in the different ‘ deregu- 
lationizcd ’ tracts. The main object of tho Scheduled Districts Act, 
1874 (XIV of 1874), was to provide a method of removing these doubts 
by means of notifications to bo issued by the Executive Government. 
The preamble refers to the fact that ‘ various parts of British India 
had never been brought within, or had from time to time been removed 
from, the operation of the general Acts and regulations, and the juris- 
diction of tho ordinary Courts of Judicature ; ’ that ‘ doubts had 
arisen in some cases as to which Acts or regulations were in force in 
such parts, and in other cases as to what were tho boundaries of such 
parts ; ’ and that ‘ it was expedient to provide readier means for 
ascertaining the enactments i n force in such territories and the boun- 
daries thereof, and for administering the law therein.’ The Act then 
proceeds to specify and constitute a number of deregulationized tracts 
as ‘ scheduled districts,’ to give the power of declaring by notification 
what enactments are, or are not, actually in force in any scheduled 
district, and to provide for extending by notification to any ‘ scheduled 
district,’ with or without modifications or restrictions, any enactment 
in force in any part of British India at the date of the extension. The 
Act also gives powers to appoint officers for the administration of a 
scheduled district, and to regulate their procedure and the exercise of 
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their powers therein, and also to settle questions as to the boni^ftries : 
of any such tract. A large number of declaratory and extending 
notifications have been issued under the Act. 

Every district to which 33 Viet. 0. 3, s. i (reproduced by this section 
of the Digest), is mode applicable thereupon becomes by virtue of s. i 
of the Indian Scheduled Districts Act, 1874 (XIV of 1874), a scheduled 
district Within the meaning of that Act and of the Indian General 
Clauses Act, 1897 (X of 1897, a. 3 (49)). 

The Scheduled Districts Act, 1874, is immediately followed in the 
Indian Statute Book by the Laws Local Extent Act, 1874 (XV of 1874), 
the object of which is to remove doubts as to the application of certain 
enactments to the whole or particular parts of British India. This 
Act also uses the expression ‘ scheduled districts,’ but in a sense which 
has in the course of time become diSerent from that in which the term 
is used in the Scheduled Districts Act. The lists of scheduled districts 
appended to the iwo Acta were originally identical, but since 1874 
Acts have been passed which have amended or partially repealed the 
list in Act XIV, but have not in all cases made egrresponding altera- 
tions in the ILst annexed to Act XV. Moreover, cert.ain regions not 
included in the original schedule have, by reason of the application to 
them of 33 Viet. c. 3, s. i, become ipsofitetn scheduled districts. The 
Legislative Department of tho (Tovernment of India has published lists 
of the ‘ territories which are “ doregulationized,” “ scheduled,” and 
subject to the statute 33 Viot. c. 3, s. i, respectively.’ 


69 . The govomor-gcncral may in coses of emergency 
make and proimilgate ordinances for the peace and good 
government of British India, or any part thereof, and any 
ordinance so made has, for siieh period not exceeding six 
months from its promulgation as may be declared in the 
notification, the like force of law to a law made by the 
Governor-General in rouncil at a legislative meeting ; but 
the power of making ordinances under this section is subject 
to the like restrictions as the power of making laws at 
legislative meetings ; and any ordinance made under this 
section is subject to the like disallowance as a law passed 
at a legislative meeting, and may be controlled or superseded 
by any such law. 

The power given by this section has rarely beon exercised, and 
should be called into action only on urgent occasions. Tho reasons for 
a resort to it should always be recorded, and these, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Government. 
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Local Legislatures. 

70. The Governor of Bengal in Council, the Governor of 
Madras in Coimcil, the Governor of Bombay in Council, the 
Lieutenant-Governors in Council of the United Provinces of 
Agra and Oudh, the Punjab, Burma, and Bihar and Orissa, 
the Chief Commissioners in Council of Assam and the 
Ontral Provinces, and any local legislature which may be 
hereafter constituted in pursuance of the Indian Councils 
Act, 1861, are local legislatures within the meaning of 
this Digest. 

This section follows subslantially the dofinition of ‘ local legislature ’ 
in the Indian Councils Act, 1892 (155 & ?6 Vict. c. 14, s. 6), with the 
modifications required by the constitution of local legislatures since its 
pasning. 

71. — (i) (tt) The legislative powers of the Governor of 
Bengal in Council, the Governor of Madras in Council, and 
the Governor of Bombay in Council are exercised at legislative 
meetings of their respective councils. 

(2) For the exerciso of those powers the governors of 
Bengal, Madras, and Bombay respectively must nominate 
and various bodies elect persons resident in India to he 
additional members of their councils. 

(3) The maximum number of the additional members of 
each of the said councils (besides the advocate-general of the 
province or officer acting in that capacity) is fifty (6). 

(4) In the case of the councils of the Governors of Madras 
and Bombay, and if so ordered by the Governor of Bengal 
in the case of his council, the advocate-general or acting 
advocate-general for the time lieing of the presidency must 
be appointed one of the additional memliers of the council of 
the governor of that presidency. 

(5) Of the additional members of each of the said councils 
at least one-half must be persons who are not in the civil 
or military service of the Crowm in India, and if any such 
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additional member accepts office under the Crown in India, 
his seat as an additional member thereupon becomes vacant. 

(6) The term of office of an additional member of any 
of the said councils [other than the advocate-general or 
acting advocate-general] (c) is ordinarily three years (d). 

(7) An additional member of any of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no other. 


(8) The Governor-General in Council must, with the 
approval of the Secretary of State in Council, make regula- 
tions (e) as to the conditions under which and manner in 
which nominations and elections are to be made in accord- 
ance with this section, and prescribe the manner in which 
such regulations are to be carried into effect. 

(n) This section reproduces the provimofis of the Act of 1861, os 
modified by the Act of 1909. 

(6) The number under the Act of 1861 was not loss than four nor 
more than eight. 

(c) The words in square brackets probably express the effect of the 
Act of 1861, but the construction is not clear. 

(d) See footnote (c) to section 60 above, p. 225. 

(e) The effect of those regulations is summarized in Chapter I. 


Procedure 72 . — (i) At every legislative meeting of the council of 
Mto'* Governor of Bengal, the Governor of Madras, or the 
STorarals Bombay, the governor or some ordinary member 

of Wgal, of his council, and at least ten additional members of the 
and Bom- council, must be present (a). 

25 (2) The governor, if present, and in his absence the vice- 

president, or, in the absence of the vice-president, the senior 

9 Edw. ordinary member (b) of the Governor’s Council, presides. 

VII, 0.47.] 

(3) In case of difference of opinion at any such legislative 
meeting, the opinion of the majority prevails. 

(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or casting vote. 

(5) Any such legislative meeting must he held at such Hma 
and place as the governor appoints, and may be adjourned by 
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tile governor or by the person presiding at the meeting if so 
authorized by the governor. 

(а) By the Regulations of November 15, 1009, as amended in 1912, 
ten additional members are required to be present to form a quorum. 

(б) The expression in the Act of 1861 is ‘senior civil ordinary 
member,’ and the word * civil ’ was perhaps intended to exclude the 
ocal commander-in-chiof, who, however, was an extraordinary member. 
If so, the word has become unnecessary since the passing of the Madras 
and Bombay Armies Act (56 & 57 Viet. o. 62). The Indian Councils 
Act, 1909, requires the appointment of a vice-president to take the 
place of the governor in his absence. 


73. — (i) The additional members of the Council of the 
Lieulonanl-Gkivernoc of Bihar and Orissa and the members of 
the councils for legislative purposes of other lieutenant- 
governors and of chief commissioners (n) must be such persons 
resident in India as the lieutenant-governor or chief commis- 
sioner, with the approval of the governor-general, nominates, 
and persons elected by various bodies. 

(a) The maximum number of additional members or 
members is, in the case of Bihar and Orissa, and of the 
United Provinces of Agra and Oudh, fifty; in the case of 
the Punjab and Burma thirty, and in the case of Assam 
and the Central Provinces twenty-five. 

( 3 ) The maximum number of the members of any other 
council of a lieutenant-governor constituted for legislative 
purposes is thirty. 

( 4 ) The term of office of an additional member of the 
Council of the Lieutenant-Governor of Bihar and Orissa and 
of a member of any other lieutenant-governor’s council is 
ordinarily three years ( 6 ). 

(5) The Governor-General in Council may, with the 
approval of the Secretary of Stale in Council, make regu- 
lations as to the conditions under which and manner in 
which nominations and elections are to be made in accordance 
with this section, and prescribe the manner in which such 
regulations are to be carried into efiect (c). 
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(a) By s. 44 of tho Indian Councils Act, 1861, the Govemor-GSieral 
in Council was also empowered to extend the provisions of the Act to the 
territories known as tho North-Western Provinces and the Punjab 
respectively! A legislative council was established for the North- 
Wosiom Provinces and Oudh together (sec tho powers under the next 
section), by proclamation of November 26, 1886, and the name of the 
province for wliioh the council was established was in 1901 altered to 
the United Provinces of Agra and Oudh. Legislative councils were 
established for tho Punjtib and Burma by proclamation of April q, 
1897. for the jirovinec of Bihar and Orissa by proclamation of 
Mareh, 1912 Act VTI of J912), for Assam in 1912, and for the 
Central Provinces in loi.t. Under the regulations for the constitution 
of these legislative eouneds a majority of the members of each council 
must be persons who are not in the civil or military service of the 
Crown in India. 

(b) ticc footnote (r) to section 60. above, p. 225. 

(r) This power was given by the Act of 1009. Tho regulations ore 
to the same geuer.vl elTecI as tliiee tor Madras and Bombay. 


74- — (i) The (lOvcTnoT-General in Council may, with the 
previous ajiprovni of the iSecrclary of State in Council, and 
hy notification in the Gazette of India, constitufe a new 
province for legislalivc purposes, and, if necessary, appoint 
a lieutenant-governor for any such province, and constitute 
tho Lioulcnant -Governor in Council of the province, as from 
a date spoeiGed in the notiGcation, a local legislature for that 
province, and define (he liniifs of (ho province for which 
the Jjimifenaut-GovtTiuir in Gouueil is to exercise legislative 
powm-s 

{ 2 ) Aliy law niado by the local legislature of any province 
shall continue in force in any jiarl of the province severed 
therefrom in jmrsiianee of this section until smierseded by 
n law of the governor-general or of the local legislature to 
whoso province the jiart is annexed (a). 

(«) This section is intended to give the effect of the existing enact- 
ments in the Ael of iSGi (24 & 25 Viet. e. 67, ss. 46-49), which run as 
follows : 

‘46. It shall be lawful for tho governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the like provisions shall be applicable ; 
aud. fiirlhcr, to nppnint from time to time a lieutenant-governor to 
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iuiy pi'uvinoo ho comtiinted os aforesaid, aud from time to time to 
declare and limit the extent of the authority of such lieutenant* 
governor, in like manner as is provided by the Government of India 
Act, 1854, respecting the lieutenant-governors of Bengal and the 
North-Western Provinces. 

‘47. It shall be lawful for the Governor-General in Council, by 
Miich proclamation os aforesaid, to fix the limits of any presidency, 
division, proviuco, or territory in India for the pm'posos of this Act, 
iiml further by proclamation to divide or alter from time to time the 
limits of any sucIj iiresidcney, division, province, or tenitory, for the 
said purposes. Provided always, that any law or regulation mode 
by the Governor or Lieutenant-Governor in Council of any presidency, 
division, ])rovinoo, or territory shall continue in force in any part 
tliiM’cof winch may bo severed therefrom by any such proclamation, 
until superseded by law or regulation of the Governor-General in 
Council, or of the Governor or Lieutenant-Governor in Council of the 
jivosidouoy, division, province, or territory to which such parts may 
become annexed. 

‘48. It shall bo lawful for every such Lieutenant-Governor in Council 
(lius constituted to make laws for tlie peace and good government of 
ills rosiKiotive division, province, or territory ; and, except os otherwise 
hr.’einboforo siiecially provided, all the provisions in this Act contained 
res|)ecting the nomination of additional members for the purpose of 
making laws and regulations for the presidencies of Fort Saint George 
aud Bombay, and limiting the jiowor of tho Governors in Council of 
Fort Saint George and Bombay, for the purpose of making laws and 
regulations, and respecting tho conduct of business in the meetings 
of such councils for that purpose, and rospoctiiig tho power of the 
governor-general to declare or withhold his assent to laws or regulations 
made by tho Governor in Council of Fort Saint George and Bombay, 
and resiKicting tho power of Her Majesty to disallow tho same, shall 
apply to laws or regulations to bo so made by any such Lioutonant- 
< lovernor in Council. 

‘49. Provided always, tliat no proclamation to bo made by tho 
Govomor-Uoneral in Council under tho provisions of this Act, for 
tile purpose of constituting any council for any presidency, division, 
provinces, or territories horeinbofore named, or any other provinces, 
or for altering tho boundaries of any presidency, division, province, 
or territory, or constituting any new province for the purpose of this 
Act, shall have auy force or validity until the sanction of Her Majesty 
to tho same shall have been previously signified by the iSocrotaiy of 
State in Council to the governor-general.’ 

it was under these enactments that local legislatures were established 
for tho North-Western Provinces and Oudh (1886), for Burma (1897), 
and for Bihar and Orissa (1912}. See Act VII of 1912. 

The effect of the enactments appears to be that a now lieutenant- 
governorship cannot be crested unless a local legislature is created at 
the same time, as was done in tho last two cases mentioned above. 
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The ™«.Timiiin number of membeiB of eny oodbcU of & lieuteuimt- 
governor hereafter oonstitutod is thirty. See the Indian Connoils Act, 
1909, Soh. L 

Section 3 of the Government of India Aot, 1912 (2 & 3 Geo. V| e. 6), 
empowers the Govomor-Gtoneial in Council to establish a legislative 
council for any chief oonunissionerahip, by proclamation, adapting the 
provisions of the Indian Councils Acts relating to lieutenant-governor' 
ships. A legislative council was established for Assam on November 
14, 1912, and for the Central Provinces in November, 1913. 
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75. — (1) At every meeting of a lieutenant-governor’s 
council the lieutenant-governor, or in his absence the vice- 
president of his council, or, in the absence of the vice-president, 
the member of the council highest in official rank among 
those holding office under the Crown, presides (a). 

(2) The legislative powers of Ihe council may be exercised 
only at meetings at which the lieutenant-governor or some 
other member holding office under the Crown, and a specified 


number of additional members of the council, are present (6), 


(3) In case of difference of opinion at any meeting of the 
lieuteuant-govemor’s council, if there is an equality of votes, 
the lieutenant-governor or other person presiding has a second 
or casting vote. 


(а) The Indian Councils Act, 1909, requires the appointment of 
n vice-president to take the place of the lieutenant-governor in his 
absence. 

(б) Under the Regulations of 1909 as amended in 1912 there are 
lequired to be presout, in older to form a quorum, ten additional 
members in the case ot the Council of Rihar and Orissa and ten 
members in the ease of the United Provinces, eight in the case of 
the Punjab and Assam, and sis in the case of Burma. 


Powers of 76 - — (i) The local legislature of any province in India 

IcguJa- to the provisions of this Digest, make laws for 

tuic. the peace and gotxl government of the territories for the time 
I 2^ tt 25 

Vict. c. 67, being constituting that province (a). 

M 42,43, legislature of any province may, with the 

Vict.c^ previous sanction of the governor-general, but not otherwise, 
* 4 . 8- 5 1 repeal or amend as to that province any law or regulation made 
by any authority in India other than that local legislature (6). 
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(3) The local legislature of auy province may not, mthout 
the previous sanction of the governor-general, make or take 
into oonsideration any law — 

(a) affecting the public debt of India, or the customs duties 
or any other tax or duty for the time being in force and 
imposed by the authority of the Governor-General in 
Council for the general purposes of the government of 
India ; or 

(b) regulating any of the current coin, or the issue of any 
bills, notes, or other paper currency ; or 

(c) regulating the conveyance of letters by the post office or 
messages by the electric telegraph within the province; or 

(d) altering in any way the Indian Penal Code (c) ; or 

(e) affecting the religion or religious rites or usages of any 
class of His Majesty’s subjects in India ; or 

(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 

{g) regulating patents or copyright ; or 

{h) affecting the relations of the Government with foreign 
princes or States. 

{4) The local legislature of any province has not power 
to make any law affecting any Act of Parliament for the 
time being in force in the province (d). 

(5) Provided that an Act or a provision of an Act made 
by a local legislature, and subsequently assented to by the 
governor-general in pursuance of the provisions contained in 
this Digest, is not to be deemed invalid by reason only of its 
requiring the previous sanction of the governor-general under 
this section. 

(a) The Govemor-Genetal in Council has concurrent power to legis- 
late for a province under a local legislature. In practice, however, 
this power is not, unless under very exceptional circumstances, exer- 
cised as to matters within the competency of the local legislature. 

(b) Under the Act of 1861 a local legblature could not alter an Act 
of the €rovernment of India passed after the Act of 1861 came into 
operation. Consequently the sphere of operations of the local legis- 
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laturos wa? often inconveniently restricted by the numerous Acts 
passed by tho Oovemor-Genoral in Council since 1861, particularly 
by such general Acts ns tho Ei'idonco Act and tho Easements Act. 
The provision reproduced in sub-section (2) was inserted in the Act of 
1892 for the purpose of removing this inconvenience. 

(c) Sir Ohaxlca Wood, Viiioii Stwretary of State for Indha, in a dis- 
patch dated December i, 1862, addressed tho (Jovernment of India as 
follows : 

‘ Cases, no doubt, will oc-casiouiiUy occur when special legislation 
by the local Govcrunionts for oSeiiecs not included in the Penal Code 
will bo required. In tliohc eases the general rule should be to place 
such offenees under iicuiilties already assigned in the Code to acts 
of a similar character. This mode of legislation, though an addition 
to, cannot be deemed tin alteration of the Penal Code ; but if any 


deviation is considered necessary, then the law requires that your 
jirevious sanction should be obtained. 

‘It was the intention of Her Majesty's Government that, except 
in local and jM‘eulinr circumstances, the Code should contain the whole 
body of ])onal legislation, and that all additions or modifications 
suggested by experience should from time to time bo incorporated in 
it. And the duty of inaiutaiuiug this uniformity, of course, devolves 
upon your Excellency in ConneiL 

‘ As a general rule, for the guulauee of the local councils, it would 
ju'obably bo expedient — and this appears also to bo your own view — 
tliat all bills containiiig penal clauses should be submitted for your 
pre%'ious sanction.’ 

Ill consoquenoo of this dispatch all Bills introduced into a local 
legislature and containing }ieual clauses are requii-ed to be sent to the 
Government of India for cuiLsideratiou as to the jiuual clause.s. 

As to what would amount to an alteration of the Penal Code, see 
Minutes by Sir H. S. Maine, Nos. 5 and 6. 

(rf) Among the Acts which a local legislature cannot ‘ affect ’ is the 
Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), and, consequently, 
questions have arisen m. to the validity oi laws affecting tho jurisdiction 
of the chartered high court. It has boon bold that tho Governor of 
Bombay in Council has jiovier to poas Acts limiting or regulating the 
jurisdiction of the courts established by the local legislature, and that 
such Acts are not void merely because their indiroot effect may be to 
increase or diminish the occasions for the exorcise of the appellate 
jurisdiction of the high court (Premshankar Itaghimalhji v. Government 
of Bombay, 8 Bom. II. C. Rep. A. C. I. 195). Also that the Bombay 
Legislative Council has authority to make laws regulating the rights and 
obligations of tho subjects of tho Bombay Government, but not to afioct 
tho authority of tho high court in dealing with those rights and obliga- 
tions {Collector of TJtaiia v. Bhaslar Mahadev Bheth, I. L. K., 8 Bom. 264). 

The power of the Governor-General in Council to affect by legislation 
tlie prerogative of tho Crown is expressly reoogmzed by statute (see 
below, s. 79). It may xicrhaps be inferred that the local legislatures 
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do not possess this power. But see Bdl v. MunicvpalUy of Madrat, 

25 Mad. 474. 

77. — (i) At a legislative meeting of the Governor of Busing 
liengal in Council, of the Governor of Madras in Council, lative 
of the Governor of Bombay in Council, or of the Lieutenant- 
Governor of Bihar and Orissa in Council, and at a meeting of V*®*- *• 
any other Lieutenant-Governor or any Chief Commissioner in 38,48. 
Council, no business may bo transacted other than the con- 
sideratiou of measures introduced [or proposed to be intro- 
duced] (o) into the council for the purjiose of enactment, or 
the altciatioi) of rules for the conduct of business at legislative 
meetings (6), 

(2) At any such inecting no motion may be entertained 
other than a motion for leave to introduce a measure into the 
council for the purpose of euactmeut, or having reference to 
a measure introduced [or iiroposcd to be introduced into the 
council for that pur2J08e, or haraig reference to some rule for 
the conduct of businc,ssj (a). 

(3) Provided that the Governors in Council of Bengal, 

Madras, and Bombay resjK-etively, and the Licutenaart- 
Covomor or Lieutenant-Governor in Council or Cliief Commis- 
sioner of c\ery juovince must, with the sanction of the 
Governor-General in Council, make rules for authorizing at 
any legislative meeting of their respective councils the dis- 
cussion of the aimual linancial statement of their respective 
local Governments and of any matter of general public interest 
and the asking of ({uestions, hut imdcr such conditions and 
restrictions as raaj" in the rules applicable to those councils 
respectively bo ])rcacribed. 

(4) It is not lawful for any member of any such council 
to introduce, without the luevious sanction of the governor 
or lieutenant-governor or chief commissioner, any measure 
a£ft“cling the pubJic revenues of the provinoe or imposing any 
charge on those revenues. 

(5) Rules for the conduct of business at legislative meetings 
oi the Governor of Bengal in Council, of the Governor of 
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Madras in Council, of the Governor of Bombay in Council, 
or of any Lieutenant'Govemor or Chief Conmussioncr in 
Council, may be made and amended at legislative meetings of 
the council, subject to the assent of that governor or lieutenant- 
governor or chief commissioner, but any such rule may be dis- 
allowed by the Govemor-Gcueral in Council, and if so disallowed 
shall have no effect : l*rovidcd that rules mode mider this 
section with respect to the discussion of the annual financial 
statement or of any matter of general public interest or the 
asking of questions arc not to be subject to amendment as 
aforesaid. 

(а) The words in squaiv brackets are nut in the Act of i86i, but 
represent the existing practice. 

(б) The range of busiuess at meetings of those legislative councils 
has been materially extended by s. 5 of the Indian Councils Act, 1909, 
and tho rules made under it. 

Assent to 78 . — (i) When an Act has been passed at a meeting of 
local logis- coimcil of a governor, lieutenant-governor or chief com- 
missioner, tho governor or lieutenant-govemor or chief 
Viet. c. 67, commissioiier, whether he was or was not present in council 
41,^4^*] ’ *tt the passing of the Act, may declare that he assents to 
or withholds his assent from the Act. 

(2) If he withholds his assent from any such Act, the Act 
has no effect. 

(3) If he assents to any such Act ho must forthwith send 
an authentic copy of the Act to tho governor-general, and 
the Act has not validity until the governor-general has 
assented thereto, and that assent has been signified by the 
governor-general to, and published by, the governor, lieutenant- 
governor, or chief commissioner. 

(4) Where the govciuor-general withholds his assent from 
any such Act he must signify to the governor, lieutenant- 
governor, or chief commissioner in writing his reason for so 
withholding his assent (o). 

(5) When any such Act has been assented to by the 
governor-general, he must send to the Secretary of State 
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aa authentio copy thereof, and it is lawful for His Majesty 
to signify through the Secretary of State in Council his 
disallowance of any such Act. 

( 6 ) Where the disallowance of any such Act has been so 
signified, the governor or lieutenant-governor or chief com 
missioner must forthwith notify the disallowance, and there- 
upon the Act, as from the date of the notification, becomes 
void accordingly. 

(a) Assent has been withhold on one or more of the following 
grounds : 

(1) that the principle or policy of the Act, or of some partioular 
provision of the Act, is unsound ; 

(2) that the Act, or some provision of the Act, is vlira vires of the 
local legislature ; 

(3) that the Act is defective in form. 

With respect to (3), the recent practice of the Oovonunent of India 
has been to avoid criticism of the drafting of local Bills or Acts. 


Validiti/ of Indian Laws. 


79 * A law made by any authority in India is not invalid 
solely on account of anyone or more of the following reasons: 

(1) in the case of a law made by the Governor-General in 
Council, because it afiecls the prerogative of theCrown (a) ; 

(2) in the case of any law, because the requisite proportion 
of members not holding office under the Crown in India 
was not complete at the date of its introduction to the 
Council or its enactment ; 


Bemoval 
of doubts 

BStO 

validity of 
certain 


laws. 

[24&Z5 

Viot 0. 

67 , BS. 14 . 
24 . 33. 48 . 
34*3S 
Viot. c. 


34. an] 


(d) in the case of a law made by a local legislature, because 
it confers on magistrates, being justices of the peace, the 
same jurisdiction over European British subjects as that 
legislature by Acts duly made could lawfully confer on 
magistrates in the exercise of authority over natives in 
the like cases (b). 

(a) This saving does not appear to apply to the local legislatures. See 
note (d) on s. 76. As to the prerogatives of the Crown, see note (a) 
on 8. 36. 

(t) An Indian Act (XXII of 1870) was passed to confirm certain 
previous Acts of the Madras and Bombay legislatures which hod been 
adjudged invalid on the ground of interference with the rights of 
European British subjects. See B, v. Seay, 7 Bom. Cr 6> and the 
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Bpeechos of Mr. l^tzJames Stephen in the Legislative Council in 1870, 
FrooeedingH, pp. 362, 384. As Indian legislation could not confer on 
local legislatures the requisite iwwer in the future, it was conferred by 
an Act of Parliament in 1871 (34 & 35 Viet. c. 34). 


Salarit'H 
and allow- 
auocs of 
govmior- 
general 
and cer- 
tain other 
oSioiaU in 
India. 

lll,c. 

Si. s. 3i- 
3 A4 
Will IV, 
c. 85, as. 
76. 77 - 
l6Jtl7 
Viet. 0. 

95. s- 35- 
24 at 25 
Viet. c. 

67. a. 4- 
43 Viet. c. 
3, ss. 2, 4 .] 


PAllT Vll. 

iSAJiAKlKS, IjiSAVE OF ABSENCE, VACATION OF OFFICE, 
Tejipohaey Appointments, &c. 

80. — (1) There arc to be paid to the Governor-General of 
India and to the other persons mentioned in the i’irst Schedule 
to this Digest, out of the revenues of India, such salaries, not 
exceeding in any case the maximum specified in that behalf 
in the said schedule, and such allowances (if any) for equip- 
ment and voyage, as the Secretary of Stale in Council may 
by order fix in that behalf, and subject to or in default of any 
such order, as are now paj'ablc. 

(2) I’rovided as follows : 

(а) An order aflectiug salaries of members of the Govoruor- 
Genoral’s council may not be made without the con- 
curreuee of a majority of votes at a meeting of the 
Council of India ; 

(б) If any person to whom this section applies holds or 
enjoys any pension or salary, or any office of profit under 
the Crown or under any public office, his salary under this 
section must be reduced by the amount of the pension, 
salary, or profits of office so held or enjoyed by him ; 

(c) Nothing in the provisions of this section with respect 
to allowances authorkes the imposition of any additional 
charge oji the revenues of India. 

(3) The salary payable to a person under this section com- 
mences on his taking upon himself the execution of the office to 
which the salary is attached, and is to be the whole profit or ad- 
vantage which he enjoys during his oontinuauce in the office (a) . 

(o) The salaries ef the governor-general, govcinorH, and members 
of council were fixed at what is shown as tho maximum in the First 
Schedule by 3 & 4 Will. IV, c. 85, s. 76 : but were there declared to be 



in] DIGEST OF STATUTORY ENACTMENTS 253 


snbject to such reduction ae the Court of Directors, irith the sanction 
of the Board of Control, might at any time think fit. 

The salary of the commander-in-chief and of lieutenant-govemoTS 
was fixed at 100,000 Company’s rupees by 16 & 17 Viet. c. 95, s. 35, 
but the salaries so fixed were declared to be subject to the provisions 
and regulations of the Government of India Act, 1833 (3 Will. IV, c. 85), 
concerning the salaries thereby appointed. 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding the amounts specifie<l in the Acts of 1833 
and 1853. The power to reduce has been exercised more than once, 
but it is open to argument whether the power to reduce involves a power 
to raise subsequently. 

The allowances for equipment and voyage of the officers mentioned 
in the First Schedule (and also of the bishops and archdeacons of 
Calcutta, Madras, and Bombay) may, under the Indian Salaries and 
Allowances Act, 1880(43 Viet. c. 3), be fixed, altered or abolished by the 
Secretary of State in Council. But nothing in that Act was to authorize 
the imposition of any additional charge on the revenues of India. 

Sub-section (3) is taken from s. 76 of the Act of 1833. 

Under 33 Geo. Ill, c. 52, s. 32, a commander-in-chief was not to be 
entitled to any salaiy or emolument as member of council, unless it was 
specially granted by the Court of Directors. 

The salaries and allowances now paid under the enactments repro- 
duced in this Digest are aa follows; 


Officer. 


Viceroy and Oovcrnor-Ocncrnl . 
Covcmois of Bengal, Bombav, and Madras 

('ommnndcr-in-Cliicf 

Lioutennut-Governor 

Member of Govcmor-Gcnor.il’b Council , 
Member of Council. Bengal. Madras, and 

Bombay 

t'liiof .lustier, Gali'ulla 

J’uisnc .1 udgCR, Cnlcuf . .a 

(’hief .Tusticc, Madras 

Puisne Judges, Modnu. 

Chief Justice, Bombay 

Puisne Judges, Bombay 

Bishop of Calcutta 

Bishops of Madras and Bombay . . . 

Archdciicon. Calcutta 

„ Madras - 

„ Bombay 


SaJary. 

Equipment 
and Voyage.' 

Bs. 

£ 

2,?o,8cxj 

t;,ooo 

1 .20,000 

1.000 

T .00,000 

500 

1 ,0(\000 

— 

80,000 

3(X) 

C4,ax) 

72.000 

48.000 
(xi,ooo 

1 

48,000 

to,ooo 

48,000 

45,980 

" 300 

) 

25,6<X) 

Pay as Senior 
Chaplains 
+ Bs. 3,200 

I .V''> 


‘ These allowances arc not payable unless the officer is resident in Europe 
at the time of the appointment. Smaller allowances are payable if the 
officer is then resident olsewhcro. 
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LesTe <rf 81.— (i) The Governor-General in Council and the Bover<. 

nors of Bengal, Madras, and Bombay in Council respectively 
of oonnciL Jq j^jjy of ordinary members of their respective 

Viet. 0, councils leave of absence under medical certificate for a period 
67, 8. 26.] exceeding six months. 

(2) Where a member of council obtains leave of absence 
in pursuance of this section, he retains his office during his 
absence, and on his return and resumption of his duties is en- 
titled to receive half his salary for the period of his absence ; 
but if his absence exceeds six months his office becomes vacant. 


Provision 
as to 
absonco 
from India 
or pro- 
vince. 

[3J Geo. 
Ill, c. 52, 
S.37. 

7 Goo. IV, 
0. s 6 , a. 3. 

0.85,8.79- 

7 Will IV, 
and I Viet. 

C.47.] 


82. — (i) If the Governor-General, the Governor of Bengal, 
Madras or Bombay, or the commander-in-chief of His 
Majesty’s forces in Lidia, and, subject to the foregoing pro- 
viaons of this Digest as to leave of absence, if any ordinary 
member of the council of the Governor-General, or of the 
Governor of Bengal, Madras or Bombay departs from India 
intending to return to Europe, his office thereupon becomes 
vacant (a). 

[(2) No act or declaration of any governor-general, governor, 
or member of council, other than as aforesaid, except a 
declaration in writing under hand and seal, delivered to 
a secretary to the Government of India or to the chief 
secretary of the presidency wherein he is, in order to its being 
recorded, shall be deemed or held as a resignation or surrender 
of his office (b).] 


[(3) If the governor-general, or any ordinary member of 
the govemor-genorars council, leaves India otherwise than 
in the known actual service of the Crown, and if any 
governor, lieutenant-governor, or ordinary member of a 
governor’s council leaves the presidency to which he belongs 
otherwise than as aforesaid, his salary and allowances are not 
payable during his absence to any person for his use (c).] 

[(4) If any such officer, not having proceeded or intended 
to proceed to Europe, dies during his absence and whilst 
intending to return to India or to his presidency, his salary and 
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allowances, will, subject to any rules in that behalf made by 
the Secretary of State in Council, be paid to his personal 
representatives. 

(5) If any such officer does not return to India or his 
presidency, or returns to Europe, his salary and aUowances will 
be deemed to have ceased on the day of his leaving India or 
his presidency (d).] 

(a) Under the Act of 1793 33 Geo. Ill, 0. 52, s. 37, ‘ the departure 
from India of any governor-general, governor, member of council, or 
commander-in-chief, with intent to return to Eurojie, shall be deemed 
in law a resignation and avoidance of his office,’ and his arrival in any 
part of Europe is to be a sufficient indication of such intent. The Act 
of 7833 (3 & 4 Will. IV, 0. 85, s. 79) enacts in almost identical words 
that the return to Europe, or departure from India with intent to 
return to Europe, of any governor-general of India, governor, member 
of council, or commander-in-chief, is to bo deemed in law a resignation 
and avoidance of his office or employment. These provisions have 
been qualified as to members of council by the power to grant sick 
leave under the Act of i86i (sec s. 82). But when the Duke of Con- 
naught wished to visit England in the Jubiloo year during his term 
of office as commander-in-chief in the Bombay Presidency a special 
Act had to be passed (50 Viet. sees. 2, 0. 10). 

(b) This sub-section reproduces a provision in s. 79 of the Act of 
1833, which was copied from a similar provision in the Act of 1793- 
The provision possibly arose out of the circumstances attending Warren 
Hastings’s resignation in 1776 (see above, p. 64), but does not appear 
to be observed in practice. 

(c) This sub-section is intended to reproduce as far as practicable 
the effect of the enactments still in force on this subject, but their 
language is not clear, and was framed with reference to circumstances 
which no longer exist. 

Section 37 of the Act of 1793 enacts that ‘ if any such governor- 
general or any other officer whatever in the service of the said Company 
shall quit or leave the presidency or settlement to which ho shall 
belong, other than in the known actual service of the said Company, the 
salary and allowances appertaining to his office shall not be paid or 
payable during his absence to any agent or other person for his use, 
and in the event of his not retTiming back to his station at such 
presidency or settlement, or of his coming to Europe, his salary and 
allowances shall be deemed to have coased from the day of his quitting 
such presidency or settlement, any law or usage to the contrary notwith- 
standing.’ 

An Act of 1826 (7 Geo. IV, 0. 56, s. 3), after referring to this provision, 
enacts that the ‘ Company may cause payment to be made to the 
ropresentativee of officers in their service, civil or military, who, having 
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quitted or left their stations and not having proceeded or intedSed to 
proceed to Europe, intending to return to their stations, have died or 
may hereafter happen to die during their temporary absence within the 
limits of the said Company’s charier or at the Capo of Good Hope, of 
such salaries and allowances, or of such portions of salaries and allow- 
ances, as the officers so dying would have been entitled to if they had 
returned to their station.’ 

Section 70 of the Act of 1833 enacts that ‘if any such governor- 
general or member of council of India shall leave the said territories, 
or if any governor or other officer whatov'cr in the service of the said 
Company shall leave the prosulonoy to which ho shall belong, other 
than in the known actual service of the said Company, the salary and 
allowances appertaining lo his office shall not Im paid or payable during 
his alnonco to any agent or other person for his use, and in the event of 
his not returning or of his coming to Enrope, his salary and allowances 
shall be deemed to h<avo ceased from the day of his leaving the said 
territories or the presidency to which ho may have belonged. Provided 
that it shall bo Lawful for the said Company to make such payment as 
is now by law iicrmitted to bo made to the representatives of their 
officers or servants who, having left their stations intending to return 
thereto, shall dio during their absence.’ 

An Act of 1837 (7 Will. iV. c. 47) enacts that these provisions in the 
Acta of 1703 and 1833 are ‘ not to extend to tlio case of any officer or 
servant of tho (Company under the rank of governor or member of 
council who shall quit tho presidency to which lie shall belong in conso- 
quonco of sickness under .such rules as may from time to time bo estab- 
lished by tho Governor-Gonoral of India in Council, or by tho Governor 
in Council of such presidency, as the case may be, and who shall proceed 
to any place within the limits of the East India Company's charter, or 
to tho Mauritius, or to the island of St. Helena, nor to tho ca.se of any 
offieor or servant of tho said Company under such rank as aforesaid who, 
with tho permission of tlio Government of tho prusulency to which 
ho shall belong, shall quit such prp,sidoncy in order to proceed to 
another presidency for the purpose of embarking thence for Europe, 
until tho departure of such officer or servant from such last-mentioned 
presidency with a view lo return to Europe, so as that tho port of such 
departure for Europe sh.all not bo more flistant from tho place which he 
.shall have quitted in his own presidency tb.in any port of embarkation 
within such presidency.’ 

These rules were to roquiro tho approval of tho Court of Directors 
and the Boanl of Control. 

Finally, s. 32 of the Act of 1853 (soo s. 80 of tho Digest) declared that 
‘ Nothing in any enactment now in force, or any charter relating to tlie 
said Company, shall be taken to prevent the establishment, by tho 
Court of Directors (under the direction and control of tho said Board 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relation to the absence on sick leave or furlough 
of all or any officers and persons in tho service of the said Company in 
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India, oi receiving Balaries from the said Company titeie, under which 
they reflpectirely may be authorized to repair to and reside in Europe 
or elsewhere out of the limits of the said Company’s charter, without 
iorfeiture of pay or salary, during the times and under the oitcum- 
htances during and under which they may now be permitted (while 
absent from their duty) to reside in places out of India within the limits 
of the said Company’s charter, or during such times and under such 
circumstances as by such regulations may bo permitted.’ 

The powers conferred by the Act of 1853 would seem to override 
the previous provisions as to salary, but not the previous provisions 
as to vacation of office. 

(d) The lost two sub-sections are inserted as a rough reproduction of 
the Act of 1826, and of an enactment in the Act of 1853, but it is 
doubtful whether these enactments are still law, and whether they 
are not superseded by regulations under the Act of 1S53. 

83 « — (i) His Majesty may by warrant under his Sign Condi- 
Manual appoint any person conditionally to succeed to any ap^it- 
of the offices of governor-general, governor, or ordinary 
member of the council of the governor-general or of the I^ill. IV, 
governor of Bengal, Madras, or Bombay, in the event of 
the office becoming vacant, or in any other event or con- 
tiiigency expressed in the appointment, and revoke any such 
conditional appoint inent (a). 

(2) A person so conditionally appointed is not entitled to 
any authority, salary, or emolument appertaining to the 
office to which he is appointed, until he is in the actual 
iwsseasion of the office. 

(o) By 3 & 4 Will. IV, c. 85, the power of making conditional ap- 
iwmtments to the offices of governor-general, governor, and member 
of the Council of Madras and Bombay was vested in the Court of 
Directors, and consequently is now vested in the Secretary of State 
(21 & 22 Vict. 0. 106, s. 3). 

Under 24 & 25 Vict. c. 67, s. 5, the power of making conditional 
appointments to the office of ordinary member of the governor-general’s 
council is apparently exercisable either by the King, or by the 
Secretary of Stale with the concurrence of a majority of the Council 
of India. 

In practice, the power is in all these coses exorcised by the King 
only. 

84 - — (i) If any person entitled under a conditional Power for 

ffOYdinor- 

appointment to succeed to the office of governor-general general to 

im 8 
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ezeieiM on the occurrence of a vacancy therein, or appointed ahaolntely 
to that office, is in India on or after the occurrence of the 
vacancy, or on or after the receipt of the atisolute appoint- 
[21 & 22 ment, as the case may he, and thinks it necessary to exercise 
powers of govcnior-general before he takes his seat in 
council, he may make known by proclamation his appoint- 
ment, and his intention to assume the office of governor- 
general. 


(2) After the proclamation, and llieneeforth until he repairs 
to the j)laee where the eouiicil may assemble, he may exercise 
alone all or any ot the powers \\hieh might be exercised by 
the Govcnior-Oeneral in Council, except the power of making 
laws at legislative meetings. 


(3) All acts done in the council after the date of the pro- 
clamation, but before the communication thereof to the 
council, aio valid, subject, nevertheless, to revocation or 
alteration by the person who has so nssiinu'd the office of 
governor-general. 


(4) When the office of governor-general is assumed under 
the foregoing provision, if there is at any time before the 
governor-general takes his seat in council no president of 
the council authorized to preside at legislative meetings, the 
vice-president or, it ho is absent, the senior ordinary member 
of council then ])re'<eiit presides therein, with the same 
powers as the governor-general would have had if present. 


Ptoraion 85 « — (i) If a vacancy ocems in the office of governor- 

porary general when there is no conditional or other successor in 

IffioTof T'ldia to supply the vacancy, the Governor of Bengal, the 

governor- Govemoi of Madras, or tlie Governor of Bombay, whichever 
general. , , . . 

[3 & 4 has been iirst appointed to the office of governor by His 

Majesty, is to hold and execute the office of governor -general 

\^o 1 t ^ntil a successor arrives or until some person in India is duly 

67,88.50, appointed thereto. 

51 - 

pMw. (2) Every such acting governor-general, while acting as 

» ^ U. 1. 1 • 

8. 4. such, has and may exercise all the rights and powers of the 
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office of goTemor-general, and is entitled to receive the 
emoluments and advantages appertaining to the office, for- 
going the salary and allowances appertaining to his office 
of governor ; and his office of governor is supplied for the 
time during which he acts as governor-general in the manner 
directed by law with respect to vacancies in the office of 
governor. 

(j) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may make known by 
proclamation his appointmei\t, and his intention to assume 
the office of governor-general, and thereupon (he provisions 
of this Digest respecting (he assumption ot the office by 
a person conditionally ajipointed to sucewl thereto apply. 

(4) Until such a governor has aasumed the office of 
governor-general, if no conditional or other successor is on 
the spot to supply the vacancy, the vice-president or in his 
absence, the senior ordinary member of council, holds the 
office of governor-general until the vacancy is filled in accor- 
dance with the provisions of this Digest (a). 

(5) Every member of council so acting as governor- 
general, while so acting, has and may e.vcrcisc all the rights 
and powers of the office of govcnior-gcneral, and is entitled 
to receive the emoluments and adv^antages appertaining to 
the office, forgoing his salary and allowances as member of 
council for that period. 

(a) Thus, on Lord Mayo’s death in 1872, Sii John Strachoy acted 
as governor-general from February 9 until the arrival of Lord Napier 
of Merohistoun on J’obruary 23. 

86 . — (i) If a vacancy occurs m tho office of Governor of 
Bengal, Madras, or Bombay when no conditional or other 
successor is on the spot to supply tho vacancy, the vice- 
president, or, in Ilia absence, tho senior ordinary member of 
the governor’s council, or, if there is no council, tho chief 
secretary to the local Government (a), holds and executes the 


&3 

Geo. V, 
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office of governor until a successor arrives, or until rome 
other person on the spot is duly appointed thereto. 

(2) Every such acting governor is, while acting as such, en- 
titled to receive the emoluments and advantages appertaining 
to the office of governor, forgoing the salary and allowances 
appertaining to his office of member of council or secretary. 


(a) The Act of 1833 contained a power to abolish these councils. 


Provision 87 " — (i) If *1 vacancy occurs in the office of an ordinary 

member of the council of the governor-general, or of the 

council of the Governor of Bengal, Madras, or Bombay, when 

ordinary no person conditionally appointed to succeed thereto is 
memberof ' . . , j ^ ,^1 

council, present on the spot, the vacancy is to be supplied by the 

^iof 0*.^ appointment of the Governor-General in Council or Governor 

6;, B. 27.] in Council, as the case may lie. 


(2) Until a successor arrives the person so appointed 
executes the office to which he has been appointed, and has 
and exercises all the rights and jiowcrs thereof, and is entitled 
to receive the emoluments and advantages appertaining to the 
office during his continuance therein, forgoing all salaries and 
allowances by him held and enjoyed at the time of his being 
appointed to that office. 


(3) If any ordinary member of any of the said councils is, 
by infirmity or otherwise, renderwl incaiiable of acting or of 
attending to act as such, or is absent on leave, and if any 
person has been conditionally appointed as aforesaid, the 
place of the member so incapable or absent is to be supplied 
by that person 


(4) If no person conditionally appointed to succeed to the 
office is on the spot, the Governor-General in Council or 
Governor in Council, as the case may be, is to appoint some 
person to be a temporary member of council, and, until the 
return to duty (a) of the member so incapable or absent, 
the person eoiiditionally or temporarily appointed executes 
the office to which he has been appointed, and has and 
exercises all the rights and powers thereof, and receives half 
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tiie salary of the member of coimdl whose place he supj^es, 
aad also half the salary of any other office he may hold, if 
he hold any such office, the remaining half of such last-named 
salary being at the disposal of the Governor-General in Council 
or Governor in Council, whichever may appoint to the office. 

(5) Provided as follows : — 

(a) No person may be appointed a temporary member of 
council who might not have been appointed as herein- 
before provided to fill the vacancy supplied by the 
temporary appointment ; and 

(6) If the Secretary of State informs the governor-general [37 A 38 
that it is not the intention of His Majesty to fill a p,, g. 3.] 
vacancy in the council of the governor-general, no 
temporary appointment may be made under this section 

to fill the vacancy, and if any such temporary appoint- 
ment has been made before the date of the receipt of 
the information by the governor-general, the tenure of 
the person temporarily appointed ceases from that date. 

(a) The words ‘ to duty ’ are not in the Act, but seem to express 
the iatention. 


86 . — (i) An additional member of the council of the 
governor-general or of a governor, or a member for legis- 
lative purposes of the council of a lieutenant-governor or 
chief commissioner, may resign his office to the governor- 
general, governor, lieutenant-governor, or chief commissioner, 
and on the acceptance of the resignation the office becomes 
vacant. 

(2) If any such member is absent from India or unable 


Vaconoies 


amount 


membera 
of council. 
[ 24&25 

Viet. c. 


67, 88. 12 , 



14, B. 4 
(I).] 


to attend to the duties of his office for a period of two con- 
secutive months, the governor-general, govenior, lieutenant- 
governor or chief commissioner, as the case may be, may 
declare by a notification published in the Government Gazette, 
that the seat in council of that member has become vacant. 


The filling of vacancies is now regulated by the Regulations of 
November 15, 1909 (os amended in 1912), made under the Indian 
Councils Aot, 1909. 
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Lmvo on 
furlough. 
[16 & 17 
Viet. c. 
95. «• 32.] 


262 


[CR. ' 


89 * The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, make regulations as to the absence on sick leave 
or furlough of persons in the service of the Crown in India, 
and the terms as to continuance or diminution of pay, salary, 
and allowances on which any such sick leave or furlough may 


be granted. 

Power to 90 . The Secretary of Slate in Council may, with the 

jn^etegu- concurrence of a majority of votes at a meeting of the Council 
lations as j j 

to Indian of India, make regulations fordistiibuting betu'een the several 
ment^^ authorities in India tlie power of making appointments to and 
^ai^IV promotions in ofliees, commands, and employments under the 

0.85,8.78. Crown in India. 

21 k 12 
Viet. c. 

106, ss. 

30. 37-] 


PART VI 11 . 


The Indian Civil .Seevick. 


No dis- 91 . No native ol British India, nor any natural-born subject 
^31^0^0^ of Hi.s Majesty j'esideiit therein, is, by reason only of his 


roligion, 
colour, or 
place of 
birth. 

[3&4 
WiU. IV. 
c. 8?, 

8. i;.] 


religion, ])laee oJ birth, descent, or colour, or any of them, dis- 
abled from holding any place, oihee, or employment under His 
Majesty in India, 

This reproduces b. 87 of the Aet of 1833, with the substitution of 
‘ British India ’ for ' the said territories,’ and ‘ Hjs Majesty in India ’ 
for ‘ the said Couiisiny.’ ,Sec the comments on this enactment in 
pars. 103-ioy of Hip disjutch of December 10, 1834. 


l^giila- 92 .— (i) The Sceietary of Stitc in Council may, with the 
admission .wlvicc and assistance of the Civil Service Conunissionors, make 
r<’g>datious for the examination of natural-born subjects of 
& 22 His Majesty desirous of becoming e.jnididatcs for ajjjwintment 
106,8.32.] fo ihe Indian Civil Service. 

(2) The regulations prescribe the age and qualifications of 
the candidates, and the subjects of examination. 


(3) Every regulation made in pursuance of this section must 
be forthwith laid before Parliament. 
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( 4 ) The candidates certified to be raititied under the regula- 
tions must be recommended for appointment according to the 
order of their proficiency as shown by their examination. 

( 5 ) Such persons only as arc so certified may be appointed 
or admitted to the Indian Civil Service by the Secretary of 
State in Council (a). 

(a) The civil service referred to in these sections is the service which 
used to be known as the covenanted civil service, but which, under 
the rules framed in pursuance of Sir Charles Aitchison’s Commission, 
is usually designated the Indian CivU Service. 

Where a child of a father or mother who has been naturalized under 
the Naturalization Act, 1870 (33 & 34 Viet. c. 14), has during infancy 
become rnsident with the father or mother in any part of the United 
Kingdom or with the father while in the service of the Crown out of the 
United Kingdom, he is, by virtue of s. 10 (5) of that Act, a naturalized 
British subject, and is entitled to bo treated under the enactment 
reproduced by this clause as if he wore a natural-bom British subject. 
The expression includes a native of British India, but would, apparently, 
not include a subject of a Native State in India. 

93. Subject to the provisions of this Digest, all vacancies 
liappeuuvg ill any of the offices bpecifiod or referred to in the 
iSecond Schedule to this Digest, and all such offices which may 
be created liereafter, must be filled from amongst the members 
of the Indian Civil Service. 

Tho provision of the Act of 1793 as to filling vacancies from among 
members belonging to tbo same presidency was repealed by 2 & 3 
Goo. V, 0. 6, s. 4. 

94- — (i) I’ho authorities in India by whom appointments 
are made to offices in the Indian Civil Service may appoint 
any native of India of proved merit and ability to any such 
office, although he has not been admitted to that service in 
aecordanec with the foregoing provisions of this Digest. 

(i) Every such appointment must bo made subject to such 
rules as may bo prescribed by the Governor-General in Council, 
and sanctioned by the Secretary of State in Council with the 
coiiourrence of a majority of votes at a meeting of the Council 
of India. 

( 3 ) For the purposes of this section the expression ‘ native 
of India ’ includes any person born and domiciled in British 


Offices 
reserved 
to civil 
servants. 
[24 & 25 
Viet. c. 

54 , 8 . 2 .] 


Power to 
appoint 
natives of 
India to 
reserved 
offices. 

[33 & 34 
Viet. o. 
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India, of parents habitually resident in British India, "knd 
not established there for temporary purposes only ; and the 
Governor-General in Council may by resolution define and 
limit the qualification of natives of India thus expressed ; but 
every resolution made by him for that purpose will be subject 
to the sanction of the Secretary of State in Council, and will 
not have force until it has been laid for thirty days before both 
Houses of Parliament. 


The onactmont reproduced by this section is not very clearly ex- 
pressed, and runs as follows : — 

‘ Whereas it is expedient that additional facilities should be given 
for the employment of natives in India, of proved merit and ability, 
in the civil service of Her Majesty in India : Be it enacted, that nothing 
in the Government of India Act, 1858, or in the Indian Civil Service Act, 
1861, or in any other Act of Parliament or other law now in force in 
India, shall restrain the authorities in India hy whom appointments are 
or may be made to offices, places, and omploymentB in the civil service 
of Her Majesty in India from appointing any native of India to any such 
office, place, or employment, although such nali-i e shall not have been 
admitted to the said Civil tierviec of India in inomicr in s. 32 of the first- 
mentioned Act jirovidcd, but subject to such rules as snay be from time 
to time presorited by the Governor-General in Council and sanctioned 
by the Secretary of State in Council, with the concurtence of a majority 
of inembenj present ; and that tor the purpose of this Act the words 
“natives of India" shall include any jicrson born or domiciled within 
the dominions ot Her Majesty in Indio, of parents habitually resident 
in India, and not established there for temporary jmrjmses only ; and 
that it shall be lawful for the Governor-General in Council to define 
said limit from time to time the qualification of natives of India thus 
expressed ; provided that every resolution made by him for such pur- 
pose shall be subject to the sanction of the Secretary ot State in Council, 
and shall not have foree until it has been laid tor thirty days before both 
Houses of Farliamcut.’ 

For the history of the succossive rules made under this section, see 
above, p. 1 50. The exproB.sion‘ native of India’ as defined by the section has 
been construed as including {lersons bom or domiciled in a Native State. 

Power to 96 * — (i) Where it appears to the authority in India by 

whom ail appointment is to bo made to any office reserved to 
members of the Indian Civil Service, that a person not being 
certain a member of that service ought, under the special citcum- 
25 stances of the case, to be appointed tbereto, the authority may 
54! M?'3, thereto any person who has resided for at least seven 

4- years in Lidia, and who has, before his appointment, fulfilled 
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ail the tests (if any) which would be imposed in the like case 
on a member of that service. 

{2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in Comicil, 
with the special reasons for making it ; and unless the Secretary 
of State in Council approves the appointment, with the con- 
currence of a majority of votes at a meeting of the Council of 
India, and within twelve mouths from the date of the appoint- 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 


PART IX. 

Thk Indun Hicik Coubts. 

Comtitution. 

96 . — (1) (a) Each high court consists of a chief justice, 
and as many other judges, not exceeding nineteen (li), as His 
Majesty may think fit to appoint. 

(2) A judge of a high court roust be — 

(0) A barrister of England or Ireland, or a member of the 
Faculty of Advocates in Scotland, of not loss than five 
years’ standing ; or 

(&) A member of the Civil Service of India ot not less than 
ten years’ standing, aiid having for at least three years 
served as or exercised the powera of a district judge ; or 

(c) A person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
for a period of not less than five years ; or 

(d) A person having been a pleader (r) of a high court for 
a period of not less than ten years. 

(3) Provided that not less than one-third of the judges of 
a high court, including the chief justice, must be such 
hamsters or advocates as aforesaid, and that not less than 
one-third must be members of the Civil Service of Lidia. 


I & 2 
Goo. V, 
c. 18, a. I.] 


Conatitu. 
tion o{ 
high 
rourta. 

I24 & 25 
Viet. 0. 
204, BB. 2, 
19. 

I &2 

Goo. V, 
c. 16, a. I.] 
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(0) There are four chartered high oourle ; at Calcutta, Ma&as, 
Bombay, and Allahabad. By a. 2 of the Indian High Courts Act, 
1911 (i & 2 Geo. V, c. 18) power is now given to establish additional 
chartered high courts. 

(1) There is power in all coses to raise the number to this maximum. 
The Indian High Courts Act, 1911 (i & 2 Geo. V, c. 18) has raised the 
maximum, including the chief justice, to 20 (s. i), and given power to 
appoint additional temporary judges (s. 3). 

(c) The word ‘ pleader ‘ in the enactment reproduced by this section 
apparently includes every one who has for ten years been allowed to 
‘ plead ’ in the Tudiun sense, i. o. to act as a barrister in the high court., 
though not a barrister or member of the Faculty of Advocates. 

Tenure of 97. — (1) Every judge of a high court holds his office 

judges of during His Majesty’s pleasure (a). 

^rts. (2) Any such judge may resign his office, in the case of the 
^iot*c^^ high court at Calcutta, to the Governor-General in Council, 
104,8.4.] and in the case of any other high court to the local 
Government of the protince in which the high court is 
established. 


Prece- 
dence of 
judges of 

courts. 
[24 & 25 
Viet. c. 
104, B. 5.] 

Salaries, 
&c., of 
jo^s of 

courts. 

[24 & 25 

Viet. c. 
104, 8, f).] 


(a) As to tenure during plcasuri', see the note on s. 21 above. 

98 - — (i) The chief justice of a high court has rank and 
precedence before tlie other judges of the same court. 

(z) All the other judges of a high court have rank and 
precedence according to the seniority of their appointments, 
unless otherwise provided by the terms of their appointment. 

99 « The Secretary of State in Council may fix the salaries, 
allowances, furlouglis, retiring pciisious, and (where necessary) 
expenses for eipiipineiit and voyage of the cliief justices and 
judges of the several high courts, and from time to time 
alter them, hut any such alteration does not affect the salary 
of any judge appointed before the date thereof. 

For cxisliiig salanes and ailowanees, see note on s. 80, 


Provision 100.-(I) On the, occurrence of a vacancy in the office of 

lor VA* 

oancyin justice of a high court, and during any absence of 

such a chief justice, the Governor-General in Council in the 

justice or case of the higli court at Calcutta, and the local Govem- 
othor 

judge. ment iu other cases, is to appoint one of the judges of the 
same high court to perform the duties of chief justice of 
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the court until some person has been appointed by His Majesty Viet. c. 
to the office of chief justice of the court, and has entered on *' ' 
the discharge of the duties of that office, or until the chief 
justice has returned from his absence, as the case requires (a). 

(2) On the occurrence of a vacancy in the office of any 
other judge of a high court, and during any absence of any 
such judge, or on the appointment of any such judge to act 
as chief justice, the Governor-General in Council or local 
Government, as the case jnay be, may appoint a person, with 
such qualifications as arc required in persons to be appointed 
to the high court, to act as a judge of the court ; and the 
person so appointed may sit and perform the duties of a 
judge of the court until some j)er8on has been appointed by 
His Majesty to the office of judge of the court, and has 
entered on the discharge of the duties of the office, or until 
the absent judge has returned from his absence, or until the 
Governor-General in Coimcil or local Government sees cause 
to cancel the a])pointment of the acting judge (i). 

(a) Apparently the jwrsoii ajipoiuted to wt for the chief justice need 
not he a barrister-judge, though the chief justice himself must be 
a harrialcr. See s. 96 (3) above. 

( 1 ) The appointment remains in force until the uceurrence of one 
of the contingencies nieutiuiied in thi.s .sub-section, and hence cannot 
ho made for 11 specified time. Probably the ‘ acting judge ’ referred 
to at the end of the suh-seetion ia the judge acting as chief justice 
referred to above. There ia no limit of time within which the 
appointment must be made. Heo Kao BtUwanl Singh v. Rani Kishori 
L. 11 . 25 1 . A. 54, 76. 


Jurisdiction. 

loll — (i) Subject to any law made by the Governor- Juriadio- 
Gcneral in Council (a), the several high courts have such 
jurisdiction, original and appellate, including admiralty juris- 
diction in respect of offences committed on the high seas, and III, 0. 63, 
all such powers and authority over or in relation to the *'Gteo!^ 
administration of justice, including power to appoint clerks 7°* 
and other ministerial officers of the court, and power to make 33^®**- 
rules for regulating the practice of the court, as are vested in a. 156. ^ 
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eeotiorut now unrepealed in thia Act are as. 1,7, 8, 9, 25, 26, 56, and A). 
By a. I the Act is declared to extend to all persons and all plaoea, ae 
well on land as on the high seas, over whom or which the criminal 
jurisdiction of any of Hia Majesty’s courts of justice erected or to be 
erected within the British territories under the government of the 
United Company of Merchants of England trading to the East Indies 
does or shall hereafter extend. Sections 7, 8, and 9, which relate to 
accessories, and s. 25, which relates to punishments, are apparently 
superseded as to admiralty coses by tho Admiralty OSences (Colonial) 
Act, 1849 {12 & 13 Viet. c. 96), and tho Admiralty Jurisdiction (India) 
Act, 1 860 (23 & 24 Viot. c. 88) (sec The Queen Empress v. Barton, I. L. R. 
iC Cal. 238), and as to other cases by the Indian Codes. 

Section 26 lays down a rule for interpreting criminal statutes, corre- 
sponding to the rule embodied for India in tho Cuneral Clauses Act of 
1897, and for the United Kingdom in the Interi>retation Act, 1889. 

Section 56 extends to British India the provisions previously enacted 
for England by 9 Goo. IV, o. 31,8. 8, with resjiect to ofiences committed 
in two diSereut })lacoH, or partially committed in one place and completed 
in another, but has boon hold not to make any person liable to punish- 
ment for a complete offenco who would not have been so liable before. 
See Nga Hoong v. Beg., 7 Moo. Ind. App. 72, 7 Cox C.C. 489. In this case 
some Burmese native subjects of tho East India Company committed 
a murder on tho Cocos Islands, which were then uninhabited islands 
in the Bay of Bengal, within the limits of the Company’s charter. They 
were convicted under the Act of 1828 by tho supremo court of Calcutta, 
but the conviction was reversed by tho Privy Council. It was held 
that the place in which tlie offcnco was committed was, but the offenders 
personally were not, within the jurisdiction conferred by tho statute, 
and that the object of tho statute was only to apply to tho East Indies 
tho enactment previously passed for England. 

Section no of tho Act of 1828 has been repealed, except so far as 
it is in force in the Straits Settlements. 

The Admiralty Offences (Colonial) Act, 1849 (12 & 13 Viet. c. 96), 
enacts that if any person within any colony (which is to include British 
India, 23 & 24 Vict. c. 88, s. i ) is charged with the commission of any 
offence committed upon tho sea or in any haven, rivor, creek, or place 
whore tho admiral has jurisdiction, or being so charged is brought for 
trial to any colony, all magistrates, justices of tho peace, public prose- 
cutors, juries, judges, courts, public officers, and other persons in the 
colony are to have the same jurisdiction and authority with respect to 
the offence as if the offenco had been committed upon any waters situate 
within tho limits of the local jurisdiction of tho courts of criminal 
justice of the colony. 

The Act further enacts (s. 3) that where any person dies in any colony 
of any stroke, iioisoning, or hurt, having been feloniously stricken, 
poisoned, or hurt upon the sea, or in any haven, river, creek, or place 
where the admiral has jurisdiction, or at any place out of the colony, 
every offence committed in respect of any such case, whether amounting 
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to the ofienoe of murder or of manslaughter, or of being aoceasory before 
the fact to murder, or after the fact to murder or manslaughter, may 
be dealt with and punished in the colony as if the offence had been 
whoUy committed in the colony ; and if any person is charged in any 
colony with any such offence resulting in death on the sea, or in any such 
haven, &c., the offence is to he held for the purposes of the Act to have 
boon wholly committed upon the sea. 

The Admiralty Jurisdiction (India) Act, 1 860 (23 & 24 Viet. c. 88), 
provides (s. 2) that where any person within any place in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1 849, or, being so charged, is brought for trial under 
t hat Act to any place in India, if before his trial he makes it appear that 
if the offence charged had been committed in that place he could have 
been tried only in the supreme court of one of the three presidencies in 
India, and claims to be so tried, the fact is to be certified, and he is to 
l)p sent for trial and tried accordingly. 

The Indian High Courts Act, 1 861 (24 & 25 Viet. c. 104), abolished 
the supreme courts at Calcutta, Madras, and Bombay, and tho Com- 
pany’s courts of aiipoal at those places, and provided for the establish- 
ment by charter of high courts at those places. 

Under s. 9, ‘ each of the high courts to bo established under this 
Act shall have and exorcise all such civil, eriminal, admiralty and vice- 
admiralty, testamentary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers and authority for and in 
relation to the administration of justice in the presidency for which 
it is established, as Her Majesty may by such letters patent os aforesaid 
grant and direct ; subject, however, to such directions and limitations 
os to tho exorcise of original, civil, and criminal jurisdiction beyond 
the limits of tho presidency towns as may be prescribed thereby, and 
save as by such letters patent may bo otherwise directed ; and, subject 
and without prejudice to tho legislative powers in relation to the 
matters aforesaid of the Governor-General of India in Council, the 
high court to be established in each presidency shall have and exercise 
all jurisdiction, and every power and authority whatsoever in any 
manner vested in any of tho courts in tho same presidency abolished 
under this Act at the time of tho abolition of such last-mentioned 
courts.’ 

Section 11 declares that tho existing provisions applicable to the 
supreme courts are to apply to the high courts. 

The Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Viet. c. 27), 
enacts, by s. 3, that when, by virtue of any Act of Parliament, a person 
is tried in a court of any colony (which by s. 2 is to include British 
India) for any crime or offence committed upon tho high seas or else- 
where out of the territorial limits of the colony and of the local juris- 
diction of the court, or, if committed within that local jurisdiction, 
made punishable by that Act, he shall, upon conviction, be liable to 
such punishment as might have been inflicted upon him if the crime 
or offence had been committed within the limits of the colony and of 
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the local jurisdiction of the court, and to no other. Provided fliat if 
tho crime or oflence is not punishable by the law of the colony in which 
the trial takes place, the person shall, on conviction, be liable to such 
punishment (other than capital punishment) as seems to the court most 
nearly to correspond to the punishment to which he would have been 
liable if the crime or ofience had boon tried in England. 

The Terriiorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73), 
which was passed in consequence of tho decision in the FraticotMt ease 
( 21 . V, Ktijn, 2 Kx. j6tj), and which extends to India, declares that an 
offence committed by a person, whether ho is or is not a subject of 
Her Alajesly, on the open sea within the territorial waters of Her 
Majesty’s dominions, is an offence within the jurisdiction of the admiral, 
although it may have been committed on board or by means of a foreign 
ship, and tho person who committed tho offonoe may be arrested, tried, 
and jmnished accordingly. Proceedings for the trial and pu n is hm ent 
of a person who is not a subject of Her Afnjesty, and is charged with 
any such offence as is declared by the Act to be within the jurisdiction 
of tho admiral, are not to bo instituted in Tliitish India except with 
tho leave <if the governor-general or the governor of the presidency. 
For tho purpose of any offence declared by tho Act to be within tho 
jurisdiction of the admiral, any part of the sea wit hin one marine league 
of tho coast , me.ihurcd from low-water mark, is to be deemed to be open 
sea within tho territorial waters of Hor Majesty’s dominions. 

Under the Ciolonial Courts of Admiralty Act, 1890 (53 & 54 Viet, 
c. 27), tho Legislature of British India may doelare certain courts to 
bo colonial oourts of admiralty, and courts so declared have tho admir- 
alty jurisdiction described in the Act. Under this power the Legis- 
lature of India has, by Act XVE of 1 891, s. 2, declared tho high courts 
at Oalenfta, iladnis, and Bombay, as well as the courts of the recorder 
at Bangouii. the Resident at Aden, and the district court of Karachi, 
to be colonial courts of admiralty. 

The Merchant Shipping Act, 1894 (57 & 58 Viet. c. Go), provides, 
by s. 086, that ‘ whore any person, being a British subject, is charged 
with having committed any offence on board any British ship on the 
high seas or in any foreign port or harbour, or on board any foreign 
ship to which he does not belong, or, not being a British subject, is 
charged with having ooiiiniilted any offence on board any British ship 
on the liigh seas, and that iicrson is found within the jurisdiction of 
any court in Her Jlajeify's dominions which would have had cogniz- 
ance of the offence if it had been committed on board a British ship 
within the limits of its ordinary jurisdiction, that court shall have juris- 
diction to try the offence as if it had been so committed ; but nothing 
in tills section is to affect the Admiralty Offences (Colonial) Act, 1 849.’ 

Section 687 of tho same Act provides that ‘ all offences against 
property or jierson eomniitted in or at any place, either ashore or 
afloat, ouf of H< r Majesty’s dominions by any master, seaman, or 
apprentice who, at the time when the offence is committed, is, or 
within three months previously has been, employed in any British 
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ship, shall be deemed to be ofienoee of the same nature lespeoti'vdy, 
and be liable to the same punishinentg respectively, and be inquir^ 
of, heard, tried, determined, and adjudged in the same manner and 
by the same courts and in the same places as if those offences had been 
committed within the jurisdiction of the Admiralty of England ; and 
the costs and expenses of the prosecution of any such offence may be 
directed to be paid as in the case of costs and expenses of prosecu- 
tions for offences committed within the jurisdiction of the Admiralty 
of England.’ 

It seems to follow from these several enactments, and from paras. 29 
and 32 of the Charters, that whore a chartered high court exercises 
juris^ction in respect of — 

(1) an offence committed on land, both the procedure and the 
substantive law to bo applied are those of British India, i.e. both 
the Code of Criminal Procedure and the Penal Code apply ; 

(2) an offence committed at sea fay a native of British India, the 
position is the same ; or 

(3) an offence committed at sea by any other person, whether within 
territorial waters or beyond them, 

tlio procedure is regulated by British Indian law, but the nature of the 
crime and the puuishmont are detennined by English law. 

See Qufen Xmprr^i v. Barton, I. L. R. 16 Cal. 238, ami Mayne, 
Vnmiml Law of India, chap. ii. 

(c) The enactment reproduced by this sub-Bectioii was probably 
suggested by the Patna case, as to which sec Stephen’s Nuncomar and 
Impfij, chap. xii. In 1873 certain bcenBed liquor- vendors moved the 
high court at Calcutta fur a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for liquor licences, but it was 
held that the matter related wholly to the revenue, and that therefore 
by 21 Coo. in, 0. 70, s. 8, tho high court had no jurisdiction {Be Atdur 
Vkvndra Sliaw, 1 1 Beng. L. R. 250). In a later Madras case (1876) 
doubts were expressed as to the extent to which the enactment was 
still in force, and, in particular, whether it had not been repealed 
except as to land reveiuio. See Collector of Sea Vusloma v. Panrmr 
('hillmmhuram, I. L. R. 1 Mad. 89. In any oaso it applies only to the juris- 
diction derived from live supreme court, i. e. to tho original jurisdiction. 

102. Each of the high courts has superintendence over 
all courts for the time being subject to its appellate juris- 
diction, and may do any of tho follomng things ; that is to 
say— 

(а) call for returns ; 

(б) direct tho transfer of any suit or appeal from any such 
court to any other court of equal or superior jurisdiction ; 

(c) make and issue general rules for regulating the practice 
and proceedings of such courts ; 

1691 T 
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{d) prescribe forms for any proceedings in such coittts, amd 
for the mode of keeping any books, entries, or accounts 
by the officers of any such courts ; and 

(e) settle tables of fees to be allowed to the sheriff, attorneys, 
and all clerks and officers of such courts. 

Provided that all such rules, forms, and tables require the 
previous approval, in the case ot the high court at Calcutta, of 
the Gk)vernor-General in Council, and in other cases, of the 
local Government (a). 

(a) A<^ to the relations of the high courts to the subordinate courts, 
sec further above, pp. 1 


Expreiap 
of jurisdip- 
tiun by 
single 
jud^H or 
division 
courts. 



104, ss. 
13 . i+l 


103 . — (i) iSubject to any law made by the Governor- 
General ill Council, each high court may by its own rules 
provide as it thinks fit for the exercise, by one or more judges, 
or hy division courts eoiistiluted by two or more judges, of the 
high court, of the original and appellate jurisdiction vested 
in the court. 

(2) The chief justice of each high court determines what 


Judge in each case is to sit alone, and what judges of the 


court, whether with or without tlu' chief justice, are to 


constitute the several division courts. 


Power for 104 . — (i) (o) The Govemor-GcnoTal in Council may by 

GeneralTii ®*’dcr transfer any territory or place from the jurisdiction of 

altp" local” to the jurisdiction of any other of the high courts, and 

hmite of authorize any high court to exorcise all or any portion of its 

jurisdiction in any part of British India not included within 

courts limits for which the high court was established (6), and 

[28 i, 29 also to exercise any such jiiriwlielion in rosiicct of Christian (r) 
Vict. p. ± \ / 

15, 83. 3, subjects of His Majesty resident in any part of India outside 

British India (d). 

(2) The Governor-General in Goiineil must transmit to the 
Secretary of State an authentic copy of every order made 
under this section. 

(3) His Majesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
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disallowance makes void and annuls the order as from the day 
on which the governor-general makes known by proclama- 
tion or by signification to his council that ho has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by reason only of such 
disallowance. 


(4) Nothing in this section affects any power of the Governor- 
General in Council in legislative meetings. 

(rt) As to the object and coiistmcfcioii of this section, sec Minutes by 
Sir H. S. Maine, No. 45. 

(ft) For orders made under (his provision, see Notifications, Nos. 178, 
1 80, 1 8 1, of September 23, 1874 ; Mayne, Criminal Law of Intlia, p. 258. 
It would seom that a. 3 of the Aot of 1865 (reproduced by this provision) 
only empowered the governor-general to make an order transferring 
any territory from the jurisdiction of one court to the jurisdiction of 
another, and that the second branch of the section was only to enable 
the governor-general to authorire the court to which such transfer was 
made to exercise jurisdiction. If this is so, the (tovernor-Goneral in 
founoil could not either by order or Icgyation extend the local and 
personal jurisdiction of (he high court at Allahabad over the province 
of Oudh, or authorize two of the judges of the liigh court to sit at 
Lucknow to try cases arising in Oudh, or empower the Judicial Com- 
missioner of Oudh to transmit cases from Oudh for (rial a( Allahabad 
by judges of tho high court there. By s. 2 of the Indian High Courts 
Act, 191 1 (I & 3 Oco. V, c. 18) power is now given in certain cast's to 
alter by letters patent tho local jurisdiction ot a high court. 

(r) ‘Tho comprehonsivo term “Christian” was doubtless used 
beeauso it might be ennveniont to give a p.artirular high court matri- 
monial and testamentary jurisdiction over all Christian subjects.’ 
Minutes by >Sir H. S. Maine, Nos. 44, 45. 

(d) i.e. in Native States. See s. 124. 


105 . — (i) Subject to any law made by the Governor- Bxomp- 
Goneral in Council (a), the governor-general and eaeli of thojurisdic- 
govemors of Bengal, Madras, and Bombay, and each of the^“^°* 
members of their respective councils, is not — - 

public 

(a) subject to the original jurisdiction of any high court capacity, 
by reason of anything counselled, ordered, or done by any in, 0^53, 


of them, in his public capacity only ; nor It Geo 

(b) liable to bo arrested or imprisoned in any suit or pro- HI. 0. 70, 
ceeding in any high court acting in the exorcise of its 37 Geo. 
original jurisdiction ; nor 


T 2 
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y 

(c) subject to the original criminal jurisdiction of any high 
court in respect of any misdemeanour at common law, or 
under any Act of Parliament, or in respect of anyact which 
if done in England would have been a misdemeanour. 


(2) The exemption under this section from liability to arrest 
and imprisonment extends also to the chief justices and other 
judges of the several high courts. 

{a) The enactments reproduced by this section apply only to the 
original jurisdiction of the high courts, and are not excepted from the 
legislative power of the governor-general’s council by 24 & 25 Viet, 
c. 67, s. 22. The exemptions from jurisdiction granted by 21 Geo. Ill, 
c. 70, and reproduced in this section, were granted in consequence of 
the proceedings in the C'ossijurab case. See above, p. 54 ; Ma]me, 
Criminal Law of India, 3rd edition, p. 326 ; and Jehangir v. Secretary 
of Slate for India, 1 . L. R. 27 Bom. 189. 

Written 106 . Subject to any law made by the Governor-General 
in Council, the order in writing of the Governor-General in 
Council for any act is in any proceeding, civil or criminal, in 
tionfor any high court acting in the oxereise of its original juris- 

in any diction, a full justification of the act, except so far as the act 

India *"* to any [European] British subject of His Majesty (o) ; 

^31 Geo.^ tut nothing in this section exenijils the governor-general, or 
ss. 2, 3, 4.’] any member of his council, or any person acting under their 
orders, from any proceedings in respect of any such act before 
any comjietcnt court in England. 


(a) The expression in the Act of 1780 is ‘ British subjects,’ which 
of course must be construed in the narrower sense. As to the circum- 
stances out of which this enactment arose, see above, pp. 54 foil., and 
Mill’s British India, iv. 373-375 ; Cowell’s Tagore Lectures, p. 72 ; 
Nuncomar and Impey, 11. 189. As to the limitations formerly imposed 
on the powers of the Indian Governments in dealing with European 
British subjects, see In re Ameer Khan, 6 B. L. R. 446, and the notes 
on ss. 63 and 79 of this Digest. The enactments reproduced by this 
section do not apply to the Govenunonts of Madras and Bombay. 
They arc applied to the existing high courts by the conjoint operation 
of 39 & 40 tleo. Ill, 0. 79, B. 3 ; 4 Geo. 1 V, c. 7 1 , B. 7 ; and 24*25 Viet, 
c. 104, 8. 1 1, but appear to affect only the original jurisdiction of the 
high courts. 

Procedure 107 * — (i) («) Subject to any law made by the Govemor- 
oppres- General in Council, if any person makes a complaint in 
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writing, and on oath, to the high court at Calcutta of any 
oppression or injury alleged to have been caused by any order 
of the governor-general, or any member of his council, 
and gives security to the satisfaction of the high court to 
prosecute his complaint by indictment, information, or 
action before a competent court in Great Britain within 
two years from the making of the same or from the return 
into Great Britain of the person complained against, he 
is entitled to have a true copy of any order of which he 
complains produced before the high court, and authenticated 
by the court, and he and the persons against whom he com- 
plains may examine witnesses on the matter of the complaint. 

(2) The high court must, if necessary, compel the atten- 
dance and examination of witnesses in any such case in the 
same manner as in other criminal or civil proceedings. 

(3) Sections forty to forty-five of the East India Company 
Act, 1772, apply in the case of proceedings under this section 
as in the case of the proceedings referred to in those sections. 

(a) The provision reproducod by this section has remained a dead 
letter from the date of its enactment, appears to be unnecessary, and 
could be repealed by Indian legislation. It does not apply to the 
Madras High Court, Be iVallace, I. L. B. & Mad. 24. 

The sections referred to in sub-section (3) give jurisdiction to the 
Court of King’s Bench, now the High Court, and provide for the 
taking of evidence in India, and its adnussibility in England. 

Law to be administered. 

108 . Subject to any law made by the Governor-General in 
Council, the high courts, in the exercise of their original 
jurisdiction in suits against inhabitants of Calcutta, Madras, 
or Bombay, as the case may be, shall, in matters of in- 
heritance and succession to lands, rents, and goods, and in 
matters of contract and dealing between party and party, when 
both parties arc subject to the same personal law or custom 
having the force of law, decide according to that personal 
law or custom, and when the parties are subject to different 
personal laws or customs having the force of law, decide accord • 
ing to the law or custom to which the defendant is subject. 


sion,&o., 
by gover- 
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[21 Geo. 
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This sectiuii repruduces the enaotments marginally noted so far as 
they appear to represent existing law. The qualifying words at the 
beginning uf the clause represent existing law, the enactments margin- 
ally noted being, under 24 & 25 Viet. c. 67, s. 22, capable of being altered 
by Indian legislation. 

in Warren Hastings’s celeluated plan for the administration of 
justice, proposed and adopted in 1772, when the East India Company 
first took upon tlieiiisches the entire management of their territories 
in India, the twenty-tliird rule specially reserved their own laws to the 
natives, and piovidcd that ‘ Moulavi(»i or Brahmins ’ should respectively 
attend the courts to cxiiound the law and assist in passing the decree. 

Kubsequcntly, when the governor-general and council wore invested 
by I’arlianient with the power of making regulations, the provisions 
and exact W'oida ol Warren Hastings’s twenty-third rule were intro- 
duced into the fir.st regulation enacted by the Bengal Government 
for the administration of justice. This regulation was passed on 
April 17, 1780. 

By soetion 27 of this regulation it was enacted ‘ that in all suits 
regarding inheritance, marriage, and caste, and other religious usages 
or inslLtutious, the laws of tho Koran with respect to Mahoraodans, 
and those of tho Shastcr with rcsiicct to Geutoos, shall bo invariably 
adhered to.’ This section was re-cnaclcd in tho following year, in the 
revised Code, with the addition of the word ‘ succession.’ liection 17 
of tho Act of 1781 constitutes the tirst express recognition of Warren 
Hastings’s rule ui the EugLish Statute Law. Enactments to tho saino 
elfect have since been introduced into numerous subsequent English 
statutes and Indian Acts, — see, for example, 37 Geo. Ill, c. 142, s. 13 ; 
Bomb.iy Regulation IV of 1827, s. 26 ; Act IV of 1S72, s. 5 (Punjab) 
iw amended by Act Xll of 1S78 ; Act IIT of 1 873, s. iG (Madras) ; Act 
XX of 1 87 5 , s. 5 (Central Provinces) ; Act XVIII of 1 876, s. 3 (Oudh) ; 
Act Xll of 1887, s. 37 (Bengal, North-Western Provinces, and Assam); 
Act XI ol iSSy. s. 4 (Lower Burma). Sec also clauses 19 and 20 of the 
Charter of 18G5 of the Bengal High Court, the conespondiug clauses 
of tho Madras and Bombay Charters, and clauses 13 and 14 of tho 
Charter of the Norlli-Westcrn Provinces High Court. 

The effect of 21 Geo. Ill, c. 70, s. 17, is explained in Sarkiea V. 
Frosonno Jilayi Vubi, T. L. K. 6 Cal. 794 (application for dower by tho 
widow of an Armenian), and Jagat Mdhini Dad v. Dioarkanaih Bdsakh, 
1 . L. R. 8 Cal. 582 (whore it was held that there was no question of 
succession or inheritance). 

The Indian Contract Act (IV of 1872) contains a saving (s. 2) for any 
statute, Act, or regulation not thereby expressly repealed. This 
saving has been held to include tho enactment reproduced by this 
section, under which matters of contract are, within tho presidency 
towns, but not elsewhere, directed to be regulated by the personal law 
of the patty, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British India 
where they might have been expected to survive. See Ndbin Chunder 
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Bannetjee v. Somesh Ckunder Ohm, 1 . L. B. 14 Cal. ^81, where it was 
held that the custom u( damdu^xU {Law Qmrterly Bevim for 1896, 
p. 45) was still in force in Calcutta. If, however, any native law or 
custom is clearly inconsistent with the terms of the Contract Act, it 
would he held to be repealed. See Madhvb Ohunder Poramaniek v. 
Bajeooinar Dosa, 14 Beng. Law Bep. 76. 

The leading case on the extent to which English law has been intro- 
duced into India is the Mayor of Lyons v. Bast India Company (1836), 
reported 1 Moo. P. 0 . 176, and also, with iweful explanatory and illus- 
trative matter, 3 State Trials, N. S. 647. The Judicial Committee in 
this cose laid down the principle that the general introduction of 
English law into a conquered or coded country does not draw with it 
such pacts as are manifestly inapplicable to the circumstances of the 
settlement, and decided in particular that the English law iuca}>aci- 
tating aliens from holdibg real property to their own use and trans- 
mitting it by devise or descent bad never been expressly introduced 
into Bengal, and that the Statute of Mortmain, g Geo. II, c. 36, did 
not apply to India. See also the famous judgement of Lord Stowell 
in The Indian Chief, (i8<X)) 3 Bob. Adm. 12 at pp. 28, 2g (quoted 
below, p. 384) ; Frt&nian v. FairlU, (1828) i Moo. Ind. App. 304, 
2 State Trials, N. S. looo ; Advocate-Ocneral of Bengal v. Banee Sur~ 
nomoye Doasce, (iStij) j Moo. P. C., N. S. 22 (law as to forfeiture for 
suicide ) ; and Ham Vooniur Coondoo v. Vhmukr Canto Mookeijee, 
(1870) L.B. 2 App. Cas. 186 (law as to maintenance and champerty). 
And as to the cITect of successive charters in introducing English law 
into India, see above, p. 34; Morloy's Digest, Introduction, pp. xi, 
xxiii ; and Mr. Whitley Stokcis’s preface to the llrst edition of the older 
statutes ivlatijig to India (reprinted in tho edition of 1881). 

Advocaie-Genered. 

109. — (i) His Majesty may, by warrant under his Eoyal 
Sign Manual, appoint an advocate-general for each of the 
presidencies of Ecngal, Madras, and Bombay (a). 

( 2 ) The advocate-general for each of those presidencies may 
take on behalf of His Majesty such proceedings as may be 
taken by His Majesty’s Attorney-General in Eugland^(6). 

(a) Tho advocate-general for Bengal is a law officer of the Govern- 
ment of India. 

(b) See Secretary of State for India v Bombay Luwling and Shipping 
Company, 5 Bom. H. 0 . B. O. C. J., 42, and Act V of 1898, ss. 194 (2), 
333 - 
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EccLuaiASTicAi. Estabushment. 

110 . — (i) The bishops of Calcutta, Madras, and Bombay (a) 
have and may exercise such eeclesiastical jurisdiction and 
episcopal functions as His Majesty may, by letters patent, 
direct for the superintendence and good government of the 
ministers of the Church of England within their respective 
dioceses. 

(2) The Bishop of Calcutta is the metropolitan bishop in 
India, subject nevertheless to the gener^ superintendence and 
revision of the Archbishop of Canterbury. 

(3) Each of the bishoiw of Madras and Bombay is subject 
to the Bishop of Calcutta as such mefrojtoliian, and must at 
the time of his appointment to his bishoiuic or at the time of 
his consecration as bishop take an oath of obediejice to the 
Bishop of Calcutta in such manner as His Majesty by letters 
patent may be pleased to diieet {b). 

(4) His Majesty may, by letters patent, vary the limits of 
the dioceses of C/uIcutta, Madras, and Bombay. 

(5) Nothing in this Digest or in any such letters patent 
as aforesaid prevents any peisou who is or has been bishop of 
any diocese iu India from yierforming episcopal functions, not 
extending to the exercise of jurisdietion, iu any diocese or 
reputed diocese at the request of the bishop thereof. 

(aj The bahopt, of CdcuUa, Madras, and Bumbay are the only 
Indian bishopb who arc rclorred to in the Acts relating to India. Bishops 
have also been, appointed, under letters patent or otherwise, for Chota 
Nagpore, Ijahore, Lucknow, Nagpur, Rangoon, Tinnevdly, and 
Travancore, and an assistant bishop has been appointed in Madras. 

(i) As to these oaths, see 28 & 29 Vict. c. 122, and 31 & 32 Viet, 
c. y2, s. 14. Under 37 & 38 Vict. 0. 77, s. 12, the archbishops of 
Canterbury or York may, in cousoorating any person to the office of 
bishop for the purpose ot exercising episcopal functions elsewhere than 
in England, dispense with the oath of duo obedience to the archbishop. 

111 . — (i) The Bishop of Calcutta may admit into the holy 
orders of deacon or priest any person whom he, on examina- 
tion, deems duly qualified specially for the purpose of taking 
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on himself the cure of souls, or ofBeiating in any spiritual [4Ge0.IV, 

^ C* B ^3 

capacity within the limits of the diocese of Calcutta, and 
residing therein. 


(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to perform the same, 
signed by the person seeking ordination, is a sudicient title 
with a view to his ordination. 


(3) It must be distinctly stated in the letters of ordination 
of every person so admitted to holy orders that he has been 
ordained for the cure of souls within the limits of the diocese 
of Calcutta only. 

(4) Unless a person so admitted is a British subject, he 
is not required to take the oaths and make the subscriptions 
which persons ordained in England arc required to take and 
make (a). 

(a) The enactment reproduced by this section appears to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of the letters patent enabling the 
Bishop of Calcutta to perform all the functions peculiar and appropriate 
(u the office of bishop within the diocese of Calcutta. 

112 . If any person under the degree of bishop is appointed Consecra- 
te the bishopric of Calcutta, Madras, or Bombay, being at the pemon 
time of his appointment resident in India, the Archbishop of 

Canterbury, if so required to do by His Majesty by letters pointed to 

bishopric. 

patent, may issue a commission under his hand and seal, [344 
directed to the two remaining bishops, authorizing and 
charging them to perform all requisite ceremonies for the 99 -] 
consecration of the person so to be appointed. 


113 . — (i) There may be paid to the bishops and arch- Salaries 
j „ and allow* 

deacons of Calcutta, Madras, and Bombay, out of the revenues anooB of 

of India, such salaries (a) and allowances (6) as may be 

fixed by the Secretary of State in Council, but any power 

of alteration under this enactment shall not be exercised ni,o.i55, 

so as to impose any additional charge on the revenues of 

India. 
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c. 71, Bs. (2) There are to be paid out of the revenues of India the 
exiienses of visitations of the said bishops, and of the providing 
Wm. IV, suitable house for the residence of the Bishop of Calcutta (c), 

Ca 05 1 SSa ^ 

9 <^i ¥>i 97 > but no greater sum may be issued on account of those expenses 
loi, ’ than is allowed by the Secretary of State in Council. 

Vict^c existing salaries, see note on s. 80. 

1 19, 89. (6) Fonsions, as distinguished from allowances, appear to be still paid 

3 . 4 '. under 4 Goo. IV, 0. 71, s. 3, 6 Geo. IV, c. 85, s. ij, and 3*4 Will. IV, 
'1 not under 43 Viet. e. 3, s. 3. But it seems hardly worth 

’ while to reproduce here the specific provisions about bishops’ pensions 

or about imynicnts to representatives of deceased bishops. 

(c) The statutory obligation to provide a house for the Bishop of 
Calcutta is exhausted, but it may have been construed as including an 
obligation to maintain hk house. 


Furlough 114 . His Majesty may make such rules as to the leave of 

[34*& 35 absence of the bishops of Calcutta, Madras, or Bombay, on fur- 

Vkh c. lough or medical certificate as seem to His Majesty expedient. 

Gstablinh- 115 .-{i) 'J L’wo mcmliers of the establishment of chaplains 

Sia^laiL 'itaintained in each of the presidencies of Bengal, Madras, and 

ofChutvh Bombay must always be ministers of the Church of Scotland, 
of Scot- 
land. and are entitled to have from the revenues of India such 

^WithliV, aalaiy as is from time to time allotteil tt) the military chaplains 

m*']’ ** soveral presidencies. 

{2) The ministers so apiwinled chaplains must be ordained 

and inducted by the presbytery of Edinburgh according to the 

forms and solemnities used in the Church of Scotland, and arc 


subject to the spiritual and ecclesiastical jurisdiction in all 
things of the ])reshytery of Edinburgh, whose judgements are 
subject to dissent, protest, and appeal to the Provincial Synod 
of Lothian and Tweeddalc and to the General Assembly of 
the Church of Scotland. 


Saving as 
to grants 
tu Chris- 
tians. 

13*4 
Will. IV, 
c. 85, s. 
102.] 


116 . Nolhing in this Digest prevents the Governor-General 
in Council from granting, with the sanction of the Secretary 
of State in Council, to any sect, persuasion, or community of 
Christians, not being of the Church of England or Church of 
Scotland, such sums of money as may be expedient for the 
purpose of instruction or for the maiutenauco of places of 
worship. 
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PART XI. 


Offences, Penalties, and Peocedubb, 

117. If any person holding office under the Crown in India 
does any of the following things ; that is to say, — 

(i) If he oppresses any of His Majesty’s subjects (a) within 
his jurisdiction or in the exercise of his authority ; 

(j) If (except in ease of necessity, the burden of proving 
which shall be on him) he wilfully disobeys or wilfully 
oiuits, forbears, or neglects to execute any orders or 
iiislructions of the Secretary of State ; 

(3) If he is guilty of any wilful breach of the trust and 
duty of his office and employment ; 

(4) If, being the governor-general, or a governor, or a 
member of the council of the governor-general or of a 
governor, or being a person employed or concerned in the 
colloctioii of revenue or the administration of justice in 
the presidency of Bengal or the province of Bihar and 
Orissa, he is concerned in or has any dealings or trans- 
actions by way of traffic or trade within any of the 
provinces of India or other itarts [otherwise than as 
a shareholder in any joint-stock company or trading 
corporation] ; 

(5) If he acceiots or receives for his own use, in the discharge 
of his office, any gift, gratuity, or reward, pecuniary or 
otherwise [except in accordance with rules made by the 
vSccrctary of State as to the receipt of presents], and 
except in the case of fees paid to barristers, physicians, 
surgeons, and chaplains in the way of their respective 


ho is guilty of a misdemeanour. 

If a person is convicted of having accepted or received any 
such gift, gratuity, or reward, the court may order that the 
gift, gratuity, or reward, or any part thereof, be restored to 
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76.] 

Receiving 
presents. 
[13 Geo. 

111,0.63, 

88. 23, 24, 
*S- 

33 Geo. 
III. 0. 52, 
88. 62, 64. 

3*4 
Will. IV, 

C. 85, 8. 
76.J 
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the person who gave it, and that the whole or any part of any 
fine impoeed on the offender be paid or given to the prosecutor 
or informer, as the court may direct (b). 


(0) The expression ‘ His Majesty’s subjects ’ in the Act of 1770 
(10 Geo. Ill, 0. 47, 6. 4) was used at a time when it was very doubtful 
how far the sovereignty of the British Crown extended over natives of 
India, at all events outside the prosideiioy towns, and was possibly 
intended to be used in the narrower sense formerly attributed to the 
expression ‘ British subjects.’ See note {<■) on s. 63 above. 

(b} This section reproduces with as much exactness as seems practic- 
able the several enactments noted in the margin. In many cases 
enactments dealing with the same oilenco use diHerent language, and 
apply to different classes of persons. The provisions reproduced from 
3 & 4 Will. IV, c. li;, cannot be altered by Indian legislation. See 
24 & 25 Viet. c. 67, B. 22. 

The words ‘ otherwise than as a shaieholder in any joint-stock 
company or trading corjxitation,’ and ‘ except in accordance with rules 
made by the Secretary of State as to the leceipt of piesents,’ do not 
occur in the enactments reproduced, but icpiesrnt the limitations 
plaoedin practice on the extremely general language of the enactmnts. 

Similar prohibitions of trading or lending money are contained 
in enactments of the Indian legislatures. See, c g., Act XV of 1S48 
(trading by officerH of chartered courts) j Act II of 1874, s. 10 (by ' 
administrator-general); Acts VII of 1878, s. 74, and XIX of 1881, 

B. 73 (by forest officers) ; Acts V of 1861, s. 10, XXIV of 1859, s. 19 ; 
Bombay Act VII of 18O7, s. 11 (by police officers) ; Acts XI of 1876, 

8. 34, and V of 1879, s. 3 (by officers of presidency banks) ; Act XVIIl 
of 1881, s. 155 ; Bombay Act V of 1879, s. 31 ; Madias Begnlaticm I 
of 1803, s. 40 ; Madras Begiilation II of 1803, s. 64 ; Bengal Regulation 
II of 1793, b. 18 (by revenue officers) ; Bengal Regulation XXXVIII 
of 1793, 8. 2 (loans by civil servants). 

As to the rules prohibiting tiic receipt of piesents by governors of 
and servants of the Crown in British Colonies, see Todd, Parliamm- 
iary Oovemment in Ihe British Cohnies, p. 153 (second edition). 


Loans to 118 .— (i) If any British subject, without the previous 

native consent in writing of the Secretary of State in Council or of 
princes. 

[37 Gen. the Governor-General in Council or of a local Government, 
a 28*]^^ ’ fjy himself or another — 

(а) lends any money or other valuable thing to any native 
prince or chief in India ; or 

(б) is concerned in lending money to, or raising or procuring 
money for, any such native prince or chief, or becomes 
security for the repayment of any such money ; or 
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(c) lends any money or other valuable thing to any other 
person for the purpose of being lent to any such native 
prince or chief ; or 

(d) takes, holds, or is concerned in any bond, note, or other 
security granted by any such native prince or chief for the 
repayment of any loan or money hereinbefore referred to, 

he is guilty of a misdemeanour. 

(2) Every bond, note, or security for money, of what kind 
or nature soever, taken, held, or enjoyed, either directly or 
indirectly, for the use and benefit of any British subject, 
contrary to the intent of this section, is void (a). 

(tf) The cnaotincnl rojirodueed by this section was pas-sed in 1707 to 
<.fop the scandals caused by the lending of money by European adven- 
Imcrs to native princes on exoibitant tenns. See above, p. 71. The 
evprcssion ‘ British subject,’ as used in the Art of 1797, 'would doubtless 
1)0 construed in its narrower sense, as not including natives of India. 

119 . — (i) If any person holding office under the Crown in ^secu- 
India commits any offence referred to in this Digest, or any offences in 
other crime or offence, the offence may, without prejudice to 
any other jurisdiction, be inq^uired of, heard, tried, and deter- *>• 
mined before His Majesty’s High Court of Justice, and be 13’ Geo. 
dealt with as if committed in (he county of Middlesex. 

(2) Every British subject is amenable to all courts of 
justice in Great Britain of competent jurisdiction to try 7 -] 
offences eominitted in India for any offence committed within 
India and outside British India as if the offence hafi been com- 
mitted within British India. 

(3) Every prosecution before a high court in British India 
in respect of any offence referrerl to in this section must be 
commenced within five years after the commission of the 
offence (0). 

(a) This section is inoicly an imiieifect attempt to reproduce several 
enactments of the eighteenth century which are still uurepealed, and 
which, though obsolete as respects procedure, may still be of impor- 
tance with respect to jurisdiction, liieetion 67 of 33 Geo. Ill, o. 52, has 
been repealed as to Indian courts by Act XI of 1872, but is still unre- 
pealed as to courts in the United Kingdom. 

The limitation under 21 Geo. Ill, c. 70, s. 7 (which applies only to 
proceedings against the governor-general or a member of his council), is 
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five years after commission of* offence or arrest in England, xlie limi- 
tation under 33 Geo. Ill, c. 52, s. 141, is six years after commission of 
offence. There is a three years’ limitation under 33 Geo. Ill, c. 52, 
8. 162, which is repealed as to British India by Act IX of 1871. But 
all these limitations, so far as they relate to proceedings in England, 
appear to bo virtually repealed by the Public Authorities Protection 
Act, 1893 (56 & 57 Viet. e. 61). The six years’ limitation appears to 
survive as to proceedings in India. 

The enactments reproduced run as follows 

‘ If any person whatsoever employed by or in the service of the 
said united Company, in any civil or military station, ofliec, or capacity 
whatsoever in the East Indies, or deriving or claiming any power, 
authority, or jurisdiction by or from the said united Company, shall, 
after the passing of this Act, be guilty of oppressing any of His Majesty’s 
subjects beyond the seas within their respective jurisdictions, or in 
the exercise of any such station, office, employment, power, or authority 
derived or claimed by, from, or under the said united Company, or shall 
bo guilty of any other crime or offence, such oppressions, crimes, and 
offienecs shall and may bo inquired of, heard, and determined in His 
Majesty’s Court of King’s Bench in England ; and such punishments 
shall Ik' inflicted on such offenders a*, arc usually inflicted for offences of 
tho like nature committed in that part of Great Britain called England ; 
and . . . tho same and all other offences committed against this Act 
may be alleged to be oommi(te<l, and may bo laid, inquired of, and 
tried in the county of Middlesex’ (10 Geo. Ill, t'. 47, s. 4). 

... ‘ If any governor-general, president, or governor or council of 
any of the said Company’s prinei[)al or other settlements in India, or 
the chief justice, or any of the judges of the said Supremo Court of 
Judicature to be by tho said now charter established, or of any other 
court in any of the said united Company’s settlements, or any other 
person or persons who now are, or heretofore have been, emjiloyed by 
or in the service of the said united Company in any civil or military 
station, office, or capacity, or who have or claim, or heretofore have had 
or claimed, any power or authority or juristlicfion by or from tho said 
united Company, or any of His Majesty’s subjects residing in India, 
shall commit any offence again.st this Act, or shall have been or shall 
be guilty of any crime, misdemeanour, or offence committed against 
any of His Majesty’s subjects, or any of the inhabitants of India, within 
their respective jurisdictions, all such crimes, offences, and misde- 
meanours may be respectively inquirctl of, heard, tried, and determined 
in His Majost>’ s Conrt of King’s Bench, and all such persons so offending 
and not having been before tried for the same offence in India, shall on 
conviction, in atjy siich case as is not otherwise specially provided for 
by this Act, be liable to such fine or corporal punishment as the said 
court shall think fit ; and, moreover, shall be liable at the discretion 
of the said conrt, to bo adjudged to be incapable of serving the said 
united Company in any office, civil or military ; and all and every 
such crimes, offences, and misdemeanours as aforesaid may be alleged 
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to be oommitted^ ud may be laid, inquired of, and tried in the county 
of Middlesex ’ (13 Geo. HI, 0. 63, s. 39). 

‘ No jwosecution or suit thall be carried on against the said goremor- 
gcneral, or any member of the council, before any court in Great 
Britain (the High Court of Parliament only excepted), unless the same 
shall be commenced within five years after the offence committed, or 
within fire years after his arrival in England ’ (21 Geo. Ill, c. 70, s, 7). 

‘All His Majesty’s subjects, as well servants of the said united 
('oini>any as others, shall bo and arc hereby declared to bo amenable 
to all courts of justice, both in India and Great Britain, of competent 
jurisdiction to try offences committed in India, for all acts, injuries, 
wrongs, oppressions, trespasses, misdemeanours, offences, and crimes 
whatever, by them or any of them done or to be done or committed in 
nny of the lands or territories of any native prince or State, or against 
their persons or properties, or the persons or properties of any of 
(heir subjects or jieoplc, in the same manner as if the same had been 
done or committed within the territories directly subject to and under 
the British Government in India ’ (33 Geo. Ill, o. 52, s. 67). 

‘ All penalties, forfeitures, seizures, causes of seizure, crimes, mis- 
ilomeanours, and other offences, which shall arise or be incurred or 
jiiade under or shall be committed against this Act, shall be sued for, 
prosecuted, examined, recovered, and adjudged in any of His Majesty’s 
Courts of Kecord at Westminster, or in the Supreme Court of Judicature 
at Port William in Bengal, or in one of the mayors’ courts at Madras or 
Bombay respectively, in manner following ; that is to hay, all such pe- 
cuniary penalties, and all forfeitures of ships, vessels, merchandise and 
goods, shall and may be sued for, condemned, and recovered by action, 
bill, suit, or information, wherein no essoin, protection, wager of law, 
or more than one imparlance, shall be granted or allowed ; and all such 
seizures, whether of any person or of any ships, vessels, merchandise and 
goods, and all causes of such seizures, shall bo cognizable in such actions, 
suits, or prosecutions as shall brmg into question or relate to the lawful- 
ness or regularity of any such seizure ; and all such offences as by this 
Act are not made punishable by pecuniary penalties or by any forfeiture 
of goods, but by fine or imprisonment, or both, or arc hereby created, 
without providing any particular punishment, shall be prosecuted by 
indictment or information as misdemeanours, for breach thereof, and 
hhall be punished by fine or imprisonment, or both, at the discretion 
of the court in which such prosecution shall, by virtue of this Act, be 
iK'gun and carried on ; and if such prosecution for a misdemeanour 
shall be in any of the said courts in the East Indies, and tho person or 
[M'rsons prosecuted shall be there convicted, it shall be lawful for such 
court to order, as part or for the whole of tho punishment, any such 
iwrson or persons to be sent and conveyed to Great Britain ’ (33 Geo. Ill, 
c. 52, B. 140). 

‘ Whenever any action, bill, suit, information, or indictment shall 
be brought or prosecuted in any of His Majesty’s Courts of Record at 
Westminster, for any offence against this Act, whether for a penalty, 
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forfeiture, or misdemeanour, the offence shall be laid or allegih to have 
been committed in the city of London or county of Middleseic, at the 
option of the informer or prosecutor; and all actions, bills, suits, 
informations, and indictments for any offence or offences against this 
Act, whether filed, brought, commenced or prosecuted for a penalty 
or forfeiture, or for a misdemeanour, in any of His Majesty’s Courts of 
Record at Westminster, or in the said Supreme Court, or any such 
mayor’s court as aforesaid, shall be brought and prosecuted within six 
years next after the offence shall be comnutted, and a capias shall 
issue in the first process, and in the case of an offence hereby made 
punishable by any penalty or forfeiture, such capias shall specify the 
sum of the penalty or forfeiture sued for ; and the person or persons 
sued or prosecuted for such penalty shall, on such capias, give to the 
person or persons to whom such capias shall be directed, sufficient bail 
or security, by natural-bom subjects or denizens, for appearing in the 
court out of which such capias shall issue, at the day or return of such 
writ, to answer such suit or prosecution, and shall likewise, at the time 
of such appearance, give sufficient bail or security, by such persons as 
aforesaid, in the same court, to answer and pay all the forfeitures and 
penalties sued for, if he, she, or they shall he convicted of such offence 
or offences, or to yield his, her, or their body or bodies to prison ; but 
if the prosecution shall bo for any offence or offences against this Act 
punishable only os a misdemeanour, then the person or persons against 
whom such capias shall issue, being thereupon arrested, shall bo im- 
prisoned and bailable orcordingto law os in other coses of misdemeanour’ 
(33 Geo. Ill, c. 52, s, 141). 

‘ All suits and prweeutions for anything done under or by virtue 
of this Act shall be commenced within the space of three years after 
the cause of complaint shall have arisen, or, being done in Great Britain, 
in the absence of any person beyond sea aggrieved thereby, then within 
the space of three years next after the return of such person to Great 
Britain ’ (33 Goo. Ill, c. 52, s. 162). 

Trovision 120 . — (i) The Governor-General in Council and the 

MM Bu” Governors in Council of Bengal, Madras, and Bombay re- 

SaS^rous warrants for securing and detaining in 

eorrespon- custody any person suspected of carrying on mediately or 
donco. 

[33 Goo. immediately any illicit correspondence dangerous to the peace 
88.^45! 46.’] safety of any part of British India with any prince, rajah, 
zemindar, or other person having authority in India, or with 
the commander, governor, or president of any factory or 
settlement established in India by a European power, or any 
correspondence contrary to the rules and orders of the Secre- 
tary of State or of the Governor-General in Council or Governor 
in Council. 
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(2) If on examination taken on oath in 'writing of any 
credible witness before the Governor-General in Council or 
the Governor in Council there appear reasonable groimds 
for the charge, the govemor-^neral or governor may commit 
the persons suspected or accused to safe custody, and must 
within a reasonable time, not exceeding five days, cause to be 
delivered to him a copy of the charge or accusation on which 
he is committed. 

(j) The person charged may deliver his defence in writing, 
with a list of such witnesses as he may desire to be examined 
ill support thereof. 

(4) The witnesses in support of the charge and of the 
defence must bo examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken down in writing. 

(3) If, notwithstanding the defence, there appear to the 
Governor-General in Council or Governor in Council reasonable 
grounds for the charge or accusation and for continuing the 
confinement, the person accused is to remain in custody until 
he is brought to trial in India or sent to England for that 
purpose. 

(6) All such examinations and proceedings or attested copies 
thereof under the seal of the high court must be sent to the 
Secretary of State as soon as may bo in order to their being 
produced in evidence on the trial of the person accused in the 
event of his being sent for trial to England. 

(7) If any such person is to be sent to England the governor- 
general or governor, as the case may be, must cause him to 
bo sent to England at the first convenient opportmiity, unless 
he is disabled by illness from undertaking the voyage, in 
which case he must be so sent as soon as his state of health 
will safely admit thereof. 

(8) The examinations and proceedings transmitted in pur- 
suance of this section are to be deemed and received as evidence 
in aU courts of law, subject to any just exceptions as to the 
competency of the witnesses (o). 

lui -cr 
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(a) The provisions of Iho Act of i793> reproduced by this eeetion, 
have never been repealed. But no record has been found of any case 
in which they have been put into operation, and the oasee which they 
were mainly designed to meet could probably be dealt with under other 
enactments. Powers of arrest and imprisonment for political offences 
are given by Bengal Regulation III of 1818, Madras Regulation II of 
1819, Bombay Regulation XXV of 1827, Act XXXIV of 1850 (the State 
Prisoners Act, 1850), and Act 111 of 1858 (the State Prisoners Act, 
1858). See In the maUer cf Ameer Khan, 6 Bengal Law Rep. 392. 
The Bombay Regulation was used in 1886 for the arrest of Dbuleep 
Singh at Aden, and has since (in 1897) been put in force in connexion 
with seditious proceedings at Poona. 


PART XII. 

Supplemental. 

Savings. 

Saving 08 121 . — (i) Nothing in this Digest derogates from or inter- 

right^nd rights vested in His Majesty, or the powers 

vested in the Secretary of State in Council, in relation to the 
Government of British India, by any law in force at the 
passhig of the Indian Councils Act, 1861. 

(2) Nothing in this Digest affects the power of Parliament 
to control the proceedings of the Governor-General in Council 
or of any local Government, or to repeal or alter any law or 
regulation made by any authority in British India, or to 
legislate for British India and the inhabitants thereof (o). 

(o) Thcbo savingH, reproduced from the Acts of 1833 and 1861, aie 
important as showing that the parliamentary enactments relating to 
India were never intended to be and cannot be construed as a complete 
code of the powers and rights exercisable by or with reference to the 
Gorurnmont of India. 

122 . — (i) All treaties made by the East India Company 

force, binding on His Majesty (o). 

contracts made and liabilities incurred by the East 

India Company may, so far as they aro still outstanding, be 

Viet. c. enforced by and against the Secretary of State in Council. 
106, s. 67.] 

(a) A treaty, unless confirmed by legislation, cannot affect private 
rights of British subjects in times of peace. Walker v. Baird, [1892] 
A. C. 492, 496. 


tiowera. 

[ 3&4 

Will. IV, 
0. 85, s. 

24 & 25 
Viet. 0. 
67, B. 52.] 


Treaties, 
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128 . All orders, regulations, and directions lawfully made 
or given by the Court of Directors of the East India Company, 
or by the Commissioners for the Affairs of India, are, so far 
as they are in force, to be deemed to be orders, regulations, 
and directions made by the Secretary of State under the 
Government of India Act, 1858. 

Laying of docmnents before Parliament. 

122a. All proclamations, regulations and rules made under 
the Indian Councils Act, 1909, other than rules made by a 
Lieutenant-Governor for the more convenient transaction 
of business in Ins Council, must be laid before both Houses 
of Parliament as soon as may be after they arc made. 

Definitions. 

124 . In this Digest the following expressions, unless the 
contrary intention appears, have the meanings hereby respec- 
tively assigned to them ; namely : 

(1) The expression ‘ British India’ means all territories and 
places within His Majesty’s dominions which are for the 
time being governed by HisMajcsty through the Governor- 
General of India or through any governor or other officer 
subordinate to the Governor-General of India (a). 

(2) The expression ‘ India ’ means British India together 
with any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Gover- 
nor-General of India, or through any governor or other 
officer subordinate to the Governor-General of India (o). 

(3) The expression ‘ province ’ means any part of British 
India the executive government of which is administered 
by a Governor in Council, lieutenant-governor in Council, 
lieutenant-governor, or chief commissioner, and includes 
a presidency (b). 

(4) The expression ‘ local Government ’ means a Governor 
in Council, lieutenant-governor in Council, lieutenant- 
govemhr, or chief commissioner (c). 


Olden of 
Eut India 
Company. 
[21 is 22 
Viet. 0. 
106,8.59.] 


Laying of 
oertain 
proclama- 
tions, &o., 
before 
Parlia- 
ment. 

[9 Edw. 

VII. 0.4. 
S.7.] 


Defini- 

tions. 
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(5) The expression ‘ high court ’ means a court ostahlish^ 
for some part of British India by His Majesty’s letters 
patent (d). 

( 6 ) The expression ‘ Indian Civil Service ’ means the service 
80 designated in the rules now in force. 

(7) The expression ‘ office ’ includes place and employment. 

The Intoriuotalion Act, 1889, applies to the construction of 

this Digest (e). 

(a) Tlio dofmitioiia of ‘ British India ’ and ‘ India ’ follow those 
adopted in the Interpretation Act, 1S89 (52 & 53 Viet. c. 63, s. 18), and 
in the Indian General Clauses Act, 1897 (X of 1897, s. 3 (7), (27) ). 

British India corresponds to the territories which were in the Act of 
1858 described as ‘the territories in the possession of or under the 
government of the East India Company,’ and which were then held by 
the Company in trust for the Crown. 

Aden is part of British India, and is included in the Bombay presi- 
dency. Roe the Aden Laws Regulation, 1891 (II of 1891). 

India, as distinguished from British India, includes also the terri- 
tories of Native States, which used to bo described in Acts of Parliament 
ns ‘ tho dominions of the princes and States of India in alliance with 
Her Majesty,’ or in similar terms. See, 0. g., 24 & 25 Viet. c. O7, s. 22 ; 
28 & 29 Vict. c. 15, s. 3 ; 28 & 29 Viet. c. 17, B. I ; 53 & 54 Viet. c. 37, 
s. 15. 

Tho expression ‘suzerainty’ is substituted by the Interpretation 
Act for the older expression ‘ alliance,’ as indicating more accurately 
tho relatiuu between the rulers of these States and the British Crown 
as the paramount authority throughout India. It is a term which is 
perhaps incapable of precise definition, hut which is usefully employed 
to indicate the political authority exercised by one State over another, 
and approximating more or less closely to complete sovereignty. See 
Holland’s J msprudeiue, ed. 7, pp. 45, 347, and below, Chapter V. 

Tho territories of tho Native States arc not part of the dominions of 
the King, but their subjecle are, for international purposes, in the 
same position os British subjects. For instance, under the Foreign 
Jurisdiction Act, i8go (53 & 54 Vict. c. 37, s. 15), where an order made 
in pursuouee of the Act extends to persons enjoying His Majesty’s 
protection, that expression is to bo construed os including all subjects 
of tlie several princes and States in India. And it is possible that 
a subject of a Native State would not ho held to be an ‘ alien’ within 
the meaning ot the Naturalization Act, 1870 (33 & 34 Vict. 0. 14), so as 
to be capable of obtaining a certificate of naturalization under that Act. 

The expression ‘ prince or chief ' seems wide enough to include the 
ruler or head-man, by whatever name called, of any petty tribe or olan 
or group, however rudimentary may be its political oiganization. But 
ot course political authority may be so widely distributed among 
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head-mon or elders, or members of the tribe or group, as to make the 
task of finding on individual or collective ‘ sovereign ’ very difficult. 
This difiSculty is to some extent met by s. 2 of the Imperial Foreign 
Jurisdiction Act (53 & S4 Viet. 0. 37). 

It has sometimes been found difficult to determine whether a par* 
ticular territory ought to be treated as part of British India, or of India 
in the wider sense, and questions have arisen as to the status of such 
territories as Kathiawar, Cooch Behar, and the tributary mahals of 
Orissa. See Empress v. Keshub Mahajun, (1882) I. L. R. 8 Cal. 985, 
and Be Bichitramund, (1889) I. L. R. 16 Cal. 667. The position of 
Kathiawar was carefully considered in two cases which camo together 
in 1905 before the Judicial Committee of the Privy Council, Hemchavd 
Devchand v. Aram Sakarlal CKhotamlal and The TaluJea of Koida 
Sangani v. The State of Gondal. A. C, [1906] 212. Both these cases 
were, in effect, appeals from decisions of British political agents 
exercising jurisdiction in Kathiawar. It was decided (i) that Kathia- 
war is not as a whole within the King’s dominions ; (2) that the right 
of appeal to the King in Council from British courts excicising jurisdic- 
tion outside British dominions is not limited to British subjects ; 
()) that the question whether an appeal lies to the King in Council 
from the decision of a British political agent in Kathiawar depends on 
whether the jurisdiction exercised is political or judicial in its 
character. In the two cases m question the jurisdiction was held to 
be political, and the appeals were dismissed. 

India in the wider sense would not include French or Portuguese 
territory. 

The expression ‘ British India,’ as defined above, includes the land 
down to low-water mark, and would ordinarily include the territorial 
waters of British India, though not the high seas beyond (li. v. Edvwn- 
stone, (1879) 7 Bom. Or. Ca. 109). In 1871 the Bombay High Court 
held that the provisions of the Indian Penal Code applied to offences 
committed within a marine league of the shore of British India {B, v. 
Kostya Rama, 8 Bom. Cr. Ca. 63). But this decision is now affected 
by the Territorial Waters Jurisdiction Act, 1878 (41 & 43 Viet. c. 73), 
as to which see the note on s. loi. 

For fiscal and protective purjioses the Indian Legislature has made 
laws for Indian waters. See, e.g., the Transport of Salt Act, 1879 
(XVI of 1879), and the Obstructions in Fairways Act, 1881 (XVI of 
1881). 

The settlements of Prince of Wales Island, Singapore, and Malacca 
were, in pursuance of the Straits Settlements Act, 1866 (29 & 30 Viet, 
c. 115, s. i), removed from British India and placed under the Colonial 
Office. 

(h) ‘ Province ’ is defined in the Indian General Clauses Act (X of 
1897,8. 3 (43) ) as moaning the territories for the time beingadministered 
by any local Government. 

(c) ‘ Local Government ’ is defined in the Indian General Clauses 
Act (X of 1897, s. 3 (29) ) 03 moaning ‘ the person authorized by law 
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to admiiuster executive government in the part of Britieh^ndiajin 
which the Act or regulation containing the expreeaion operates,* and as 
including a chief commissioner. 

There are at present fifteen local Governments in British India, 
namely, the Governor of Bengal in Council ; the Governor of Madias 
in Council ; the Governor of Bombay in Council ; the Ideutenant- 
Govemor of Bihar and Orissa ; the lAeutenant-Govemor of the United 
provinces of Agra and Oudh ; the Lieutenant-Governor of the Punjab ; 
the Lieutenant-Governor of Burma; the Chief Commissioner of 
Assam ; the Chief Commissioner of Delhi ; the Chief Commissioner of 
the Central Provinces ; the Chief Commissioner of British Baluchistan ; 
the Chief Commissioner of Ajmore ; the Chief Commissioner of Coorg ; 
the Chief Commissioner of the North-West Frontier Province ; and the 
Chief Commissioner of the Andaman Islands. Under Act V of 1868 
the powers of a local Government for certain purposes may be delegated 
to the commissioner in Sindh. 

(d) This definition only includes thechartcred high courts atCalcutta, 
Madras, Bombay, and Allahabad, and any chartered high courts which 
may bo established under the Indian High Courts Act, 1911. The 
definition in tho Indian General Clauses Act (X of 1897, s. 3 (24) ) is 
wider, and includes the various judicial commissioners and the chief 
court of tho Punjab. 

(e) In a Digest of this kind it seems convenient to adopt the same 
general rules of construction as are a])plied to recent Acts of Parlia- 
ment. The application of the Interpretation Act makes the definitions 
of ‘ British India ’ and ‘ India,’ strictly speaking, superfluous, but they 
are set out on account of their importance. 


SUPPLEMENTAL NOTES. 

I. Omissions from Digest. 

Tho following enactments have not been reproduced in this Digest, 
on the ground of either never having come into operation, or having 
ceased through change of circumstances to be in operation : — 

The power given bj' 13 Geo. Ill, c. 63, s. c;, for the Governor-General 
in Council to susjiend tho Government of Madras or Bombay in case of 
disobedience. 

The express grant by 21 Geo. Ill, c. 70, s. 17, of jurisdiction over all 
inhabitants of Calcutta. 

The saving in2i Goo. Ill, c. 70,8. 18, for the rights of fathers of Hindu 
and Mahomedan families and rules of caste. 

The procedure under 24 Oco. Ill, boss. 2, e. 25, ss. 66 and 77, for 
constituting a special court for the trial of Indian offenders. This 
maohinery has never been put into force. 

Tho provisions in 33 Geo. Ill, c. 52, s. 41, as to the duty of local 
Governments in the case of conflict between the orders of the Governor- 
General in Council and the orders of the Directors of the East India 
Company. 
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The ptovinon in 33 Geo. HI, o. 52, e, 70, m to forfeiture of office after 
absence for five years. 

The requirement in 37 Geo. Ill, 0. 142, to send to the Board for 
Afisits of India the forms and rules made in India os to process in the 
recorders’ courts. 

The enactments in 53 Geo. Ill, o. 155, ss. 42, 43, as to the control 
of the India Board over colleges and seminaries in India, and as to the 
provision to bo made for public education in India. 

The provision in 53 Goo. HI, c. 155, ss. 85, 86, os to the precedence of 
civil servants. 

The provisions in 6 Geo. IV, c. 85, s. 3, as to the payments to bo made 
in the case of judges and bishops. 

The provision in 3 & 4 Will. IV, c. 85, for dividing the Fresidenoy 
of Fort William into two presidencies. 

The provision in section 56 of the same Act fur the government of 
Bengal by a Governor in Council. 

The espress power given by section 86 of the same Act to hold land 
in India. 


2. Foioers of Ooiwrtwr-Ofnfral to grant Military Commissions, 

Questions have sometimes bco]) raised as to 1 ho power of the governor- 
general, either alone or in council, to grant military commissions, with 
command over officers and men of the regular forces, and as to the 
effect of commissions so granted, and as the answer to the question 
depends on a series of enactments and other documents, it seems worth 
while to state it somewhat fully. 

Before the passing of the Government of India Act, 1858 (21 & 22 
Viet. c. 106), the Governor-General in Council granted commissions to 
officers of the troops of the East India Company. 

The power to grant such commissions may be presumed to have 
been derived from the charters and Acts relating to the East India 
Company. 

According to Sir George Chesney (Indian Polity, 3rd edition, ch. xii), 
the first establishment of the Company's Indian army may be con- 
sidered to date from 1748, when a small body of sepoys was raised at 
Madras, after the example set by the French, for the defence of that 
settlement, during the course of the war which had broken out four 
years previously between France and England. At the same time 
a European force was raised, formed of such sailors as could be spared 
from the ships on the coast, and of men smuggled on board the Com- 
pany’s vessels in England by the crimps. An officer (Major Lawrence) 
was appointed by a commission from the Company to command their 
forces in India. 

In 1754 an Act (27 Geo. IT, c. 9) was passed for 'punishing mutiny and 
desertion of officers and men in the service of the United Company of 
Merchonte of England trading to the East Indies, and for the punish- 
ment of offences committed in the East Indies, and at the island of 
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St. Hekna. This Aot recites that for the safety and protectidu of their 
settlements, and for the better carrying on of their trade, the East India 
Company, at their own costs and charges, do maintain and keep a mili> 
tary force for the garrison and defence of their settlements, factories, and 
places, and that it is requisite for the retaining of snch forces in their 
duty that an exact discipline be observed, and that soldiers who shall 
mutiny or stir up sedition, or shall desert the Company’s service, shall 
be brought to a more exemplary and speedy punishment than the 
usual forms of law allow. The Act then proceeds to make officers and 
soldiers of the Company’s forces subject to punishment by court-martial 
for military offences, and authorizes the grant of a commission or 
warrant under the King’s Boyal Sign Manual, by virtue of which the 
Court of Directors of the Company may authorize their president and 
council to appoint courts-martial. 

The Aot does not, in so many words, give the Company power to 
grant commissions ; and Brougham, in the course of his argument in 
the case of BraHleyv. Arthur (2 State Trials, N. S. p. i<)o), comments on 
the avoidance of the word ‘ eommission ’ in the statute. The expression 
used is ‘ that if any person being mustered or in pay oi an officer, or who 
is or shall bo enlisted, or in the Company’s pay as a soldier,’ does so and 
so, he is to be tried by court-martial. 

The statement that the word ‘ commisMon ’ does not api)ear in the 
statute is not strictly accurate, for it is used in section 5 ; but there 
is nothing to show that the commissions there referred to are commis- 
sions in the army of the East India Company. 

Nor does Brougham apjiear to hove been accurate in saying that 
the Act was a temporary Act annually renewed. It appears to have 
been a permanent Act, but ceased to have any operation after the 
abolition of the East India Company’s army, and was formally repealed 
by the Statute Law Revision Act of 1867. 

There appear to have been always doubts as to the exact status 
conferred by military commissions in the Company’s army. In 1796 
Lord Cornwallis was appointed commander-in-chief os well as Covemor- 
Oeneral of Indio, and was thus invested with the supreme military as 
well as the supreme authority. One of the objects with which this 
combination of powers was conferred on him was to enable him to 
remove or mitigate the jealousies and friction between the King’s 
officers and the Company’s officers, and with this object he granted, in 
1788 or 1789, brevet commissions in the royal service to all the Com- 
pany’s officers, with dates corresponding to their substantive commis- 
sions {ComuxiHis Vorrespondenee, 2nd edition, vol. ii. p. 428 ; Chesney, 
Indian Polity, ch. xii). This arrangement, according to Sir G. Chesney, 
was continued until the abolition of the Company’s government in 
1838, brevet commissions being granted under powers delegated for 
that purpose by the Crown to the Commandor-in-Chief in India. With- 
out such brevet commission it is at least doubtful whether officers of the 
Company’s forces could have exorcised any command over officers or 
soldiers of the regular forces. 
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By the Government of India Aot, 1858 (21 & 22 Viet. o. 106), the 
government of India was transfemid to the Crovm. Bnt by s. 30 of that 
Act it was provided that all appointments to offices, commands, and 
employments in India, and all promotions which by law or under regu- 
lations, usage, or custom were then made by any authority in India, 
should continue to be made in India by the like authority and subject 
to the quaUfications, conditions, and lestriotions then affecting such 
appointments respectively. 

The Act 23 & 24 Viet. c. icxd (i860), after reciting that ‘ it is not 
expedient that a separate European force should be continued for the 
local service of Her Majesty in India,’ enacted that ‘ so much of the 
Act of Parliament of the twenty-second and twenty- third of Her Majesty, 
chapter twenty-seven, intituled ‘ An Act to rejieal the thirty-first section 
of sixteen and seventeen Victoria, chapter ninety-five, and to alter the 
limit of the number of European troops to bo maintained for local 
service in India,’ and of any former Act or Acts of Parliament as 
renders it lawful for the Secretaiy of >Statc in Council from time to time 
to give such directions as ho may think fit for raising such number of 
European forces as ho may judge necessary for the Indian Army of Her 
Majesty, is hereby repealed.’ This Act received the Royal Assent on 
August 20, i860. 

Sir Charles Wood, when Secretary of State for India, by his Dispatch, 
No. 461, dated December 16, 1862, informed the governor-general that 
local commissions should in all practicable cases be bestowed by the 
field-marshal commanding-in-chicf on the recommendation of the 
tlovemment of India preferred through the Secretary of State, but 
that in any case commissions which the Government of India might 
consider it necessary to bestow without previous reference should bo 
subject to the confirmation of the Crown applied for through the same 
chaimel. 

Sir Charles Wood, by his Dispatch, No. 351, dated November 16, 
1864, informed the Government of India that, in view of royal com- 
missions being granted to all officers of Her Majesty's Indian forces and 
staff corps, the issue of eommissions either by local Govemmente or by 
the commander-in-chiof was unnecessary. 

The Indian Volunteers Act, 1869 (XX of 18G9), which is amended by 
Act X of 1896, provides for the formation and dissolution and for 
the good order and discipline of volunteer eorjw in India. The Act is 
silent to the grant of commissions to volunteer officers, but provides 
(s. 14) that the commissions are to cease on retirement or dismissal. In 
practice, however, commissions to officers of volunteers under this Act 
are signed either by the governor- general or by the Governor-General 
in Council Members of a corps of volunteers under the Indian Aot 
are, on being called out for duty, subject, by virtue of s. 8 of that Act, 
to militaiy law under the Army Act, and by virtue of s. 177 of the 
Army Aot would be so subject, whether within or without the limits 
of India. 

The regular forces are under the command of the Crown, and the 
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militaiy rank and military povera of command of officers of tld regular 
forces ^pend solely on commissions from the Crown, issued in accord* 
ance with the provisions of 25 & 26 Viet. c. 4. 

The commission of a commander-in-chief usually authorizes him to 
grant commissions until the pleasure of the Crown is signified, and 
sometimes gives him absolute powers to grant commissions. Commis- 
sions so granted are granted by a military and not by a civil authority, 
and by virtue of express authority from the King. The commander- 
in-chivf in India is not at present authorized by his commission to sign 
commissions on behalf of the King. 

Before 1871 commissions to officers of the auxiliary forces in the 
United Kingdom wore granted by the lieutenants of counties in England 
and Scotland and by the Lord-licutonant in Ireland. The power to 
grant these commissions was given by statute, and the rank and powers 
of command of the commissioned officers were also regulated by 
statute (see, o.g., 26 & 27 Viet. 0. 65, a. 5). Without such a statutory 
provision they would have had no command over the regular forces. 
But by 8. 6 of the Regulation of the Forces Act, 1871 (34 & 35 Viet. c. 86), 
it was enacted that all officers in the militia, yeomanry, and volunteers 
of England, iScotland, and Irebtnd should hold commissions from Her 
Majesty, to be prepared, aulhentirated, and issued in the manner in 
which commissions of officers in Her Majesty’s land forces are prepared, 
authenticated, and issued according to any law or custom for the time 
being in force. Accordingly all such commissions are now granted 
directly or indirectly by the Crown. 

The power of granting military commissions may be delegated by the 
Crown, but the power must apparently bo given in express terms (see 
Bntdley v. Arthur, 2 State Trials, N. S. 171), and it has been considered 
doubtful whether it could be given to a civilian (see Clode, Military 
Forces of the Crotim, vol. ii, p. 72, and BraAley v. Arthur, 2 State Trials, 
N. S. 183, ig6, 202-203). Certainly in India, down to 1859, all commis- 
sions giving command over the regular forces were given by the military 
authority— the eonimander-in-chief, and not the governor-general. 
However, Sir Bartlc Frerc, when High Commissioner for South Africa, 
was empowered by letters patent (dated October 10, 1878) to appoint 
any officer of the regular troops serving in South Africa to local and 
temporary rank and command therein, and by subsequent letters 
patent (dated March 22, 1870) to appoint any officer of the local forces 
serving in South Africa to local and temporary rank and command in 
the regular army. But this was a special appointment in time of war, 
and outside the colonial limits. ‘ Local forces ’ may have meant forces 
within ss. 175 (4) and 17O (3) of the Army Act, or colonial forces within 
B. 177 of the Army Act , or both. As to the powers ordinarily exercisable 
by colonial governors in military matters, see Todd, Parlxamemlary 
Qontmmenl in Ike British Colonies (second edition), p. 41. 

The existing Army Act (44 & 45 Viet. c. 58) does not confer on the 
Governor-General of India any power to grant commissions or recognize 
any such power. Indeed, the Act treats him throughout as a civil and 
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not a militaiy ofSoer (see, e.g., ss. 54, 62 , 65, 94, 130, 134, 169). If his 
oommission 'were to confer on bim the powers of a commander-in-chief, 
be might,no doubt, bynrtvie of those powers, grant military commissions 
such OB were granted by Lord Comwallb in bis capacity of commander- 
in-chief ; but otherwise he would appear not to have, by virtue of 
his office, power to grant any military command over officers of the 
regular forces. 

In 1866 a provisiou was inserted in s. 52 of the Mutiny Act to the 
effect that, notwithstanding anything in the Act 23 & 24 Viet. c. 100 , 
any person authorized in that behalf in India might enlist and attest, 
within the local limits of his authority, any person desirous of enlisting 
in Her Majesty’s Indian forces. This provision was re-enacted by s. 52 
of each successive annual Mutiny Act, and was eventually reproduced by 
s. 180 (i) (A) of the existing Army Act, which provides that persons may 

enlisted and attested in India for medical service or for other special 
service in Her Majesty’s Indian forcM for such periods, by such persons, 
luid in such manner os may be from time to time authorized by the 
Oovemor-Greneral of India. Enlistment is the process for taking men, 
not officers, into the army, and the section says nothing about the 
grant of eommissions. 

Section 71 of the Army Act enacts that ‘for the purpose of 
removing doubts ns to the powers of command vested or to be vested 
in officers and others belonging to Her Majesty’s forces, it is hereby 
declared that Her Majesty may, in such manner as to Her Majesty may 
from time to time seem meet, make regulations as to the persons to 
be invested as officers, or otherwise, with command over Her Majesty’s 
forces, or any part thereof, and as to the mode in which sucJi command 
is to be exercised { provided that command shall not bo given to any 
person over a person superior in rank to himself.’ This provision was 
lirst enacted in 1881, when the old enactments os to the rank and com- 
mand of officers of the military and other auxiliary forces were repealed, 
and its object was to provide for officers of the regular forces exorcising 
command over officers of the auxiliary forces, and vice versa. 

In these circumstances it would appear that any forms of appoint- 
ment, whether described as eommissions or otherwise, granted by the 
governor-general orby the Governor-General in Council, could not confer 
the status and powers of command conferred by commissions under the 
signature of the King. Ho express power to grant such commissions 
is conferred on the governor-general by the existing form of his 
warrant of appointment. 
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SCHEDULES 

FIRST SCHEDULE. 
Officiai. Salaries.' 


Session and 
Chapter. 


OfiriT. 


Maximum Salarp. 


3 *4 Will. IV, c'. 
85, s. 76. 


ViuiToy and Govcmor- 
Gpneral. 


Hr. 2,56,000. 


3 & 4 Will. IV, c. 
85, 8. 76. 

iCi k 17 Vioi. f. 
95 . »• 15 . 


Govpmors of BrnRal, 
Madras and Bombay. 

C'ommandcr-in-Chipf. 


Rs. i,28,0fxi. 
B». 1,00,000. 


16 & 17 Viet. c. 
95 . «• 55 - 


I iifutenant-Govenior. 


Ks. 1,00,000. 


3 44 Will. IV, e. 
85, 8. 76. 


Mpinbers of Qovemor- 
(tcnoral’H Coimeil. 


No ilatutorp maximum. 


3 & 4 Will, IV, r. I Member of Counril, Ma- 
85, B. 7O. I dras and Bomba j'. 


Es. 64,000. 


SECOND SCHEDULE.* 

Offices reserved to the Indian Civil Service. 

Part I. — General. 

1. Secretaries, joint secretaries, deputy secretaries, and under secre- 
taries to the several Governments in India, except the secretaries, 
joint secretaries, deputy secretaries, and under secretaries in the 
Army, Marine, and Public Works Departments. 

2. Accountants-general. 

3. Members of the Boards of Revenue in the presidencies of Bengal 
and Madras, the United Provinces of Agra and Oudh, and the 
Province of Bihar and Orissa. 

4. Secretaries to those Boards of Revenue. 

5. Commissioners of customs, salt, excise, and opium, 

6. Opium agent. 

' Soc s. 80 of Digest. 


* See s. 93 of Digest. 
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Part II. — Offices in the provinces which were known in the year 1861 
as ‘Begidation Provinces’ 

7. Dititriot and sessions judges. 

8. Additional district or sessions judges and assistant sessions judges. 

9. District magistrates. 

10. Joint magistrates. 

1 1 . Assistant magistrates. 

12. Commissioners of revenue. 

13. Collectors of revenue, or chief revenue officers of districts. 

14. Assistant collectors.^ 

’ >See 8, 93 of Digest. This is the schedule appended to the Act of 1861 
(24 & 25 Vict. c. 54] as modified in pursuance of suggestions made by the 
Uoirniment of India for the purpose of adapting the nomenclature to 
existing conditions. 
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TABLE OF COMPARISON BETWEEN STATUTORY 
ENACTMENTS AND DIGEST 


Session and 
Chapter. 

Title and Short Contents. 

Stmarks. 

lo Goo. Ill, 
0. 47, s. 2. 

The East ludia Company 
Act, 1770. 

Persons in service of Company 
transporting warlike stores. 

Not reproduced. Virtually re- 
pealed by 33 Goo. Ill, 0. 32, 
B. 146. 

s. 3. 

Kalloting by Court of Direc- 
tors of East India Company. 

Not reproduced. 

Be[)ealed as to U. K. by 
S. L. R. Act 1887. 

H. 4 - 

Trial in England of Coiu]>auy's 
Hi-i vants eominif ting ottenccs 
in India. 

Extended by 13 Geo. Ill, 0. 63, 
s. 39, to all offenders. Ro- 
|)iodueed by ss. 117 (1), 119. 

s. 3, 

In action against East India 
Company, defendant may 
plead tlu< gcneiai issue. 

Not lepruduced. Repealed as 
to U. K. by 56 & 57 Viet, 
c. 61 (I’ublic Authorities 
I’lotection Act, 1893). 

8. 6. 

The Act to be a public Act. 

Not ruproduecd. Ri'iiealed as 
to U. K. by S. L. R. Act, 
1887. 

1 

8.7. 

In action against East India 
Company in England, de- 
fendant to give notice of 
substance of defence. 

Not reproduced. Bopoolod as 
to U. K. by 56 & 57 Viet, 
c. 61. 

13 Geo. Ill, 
c. 63. 

The East India Company 
Act, 1772 . 


rrodinble. 1 

8. I. 

B. 2. 

Number of directors of East 
India Company. 

Not reproduced. Repealed 
os to U. K. by S. L. R. Aot> 
1887. 


* S. L. R. Act Statute Law Boyiaion Act. Acts under this name are 
periodically passed for the purpose of removing from the Statute Bodk 
enactments which have been virtually repealed or have otherwise ceased 
to be in force as law. 
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TMe and Short ConUnta. 

73 Geo. Ill, 

c. 63, Qualification for votes of pro- 
prietors of East India Com- 
I)any for election of direc- 
tors, &c. 


Session and 
Chapter. 


s. 6. Oath to be taken by proprie- 
tors of East India ('oiu))any 
on election of directors, &c. 

8. 7. Government of Bengal vested 
in governor-general and 
four councillors. 

8. 8. Difference of opinion in gover- 
nor-general’s counctl. 

s. 9. President and Council ot 
Madras, Bombay, and Ben- 
eoolen — 

not to make war or treaty 
without orders of Gover- 
nor-General in Council or 
East India Company, 
liable to sus(iension if they 
disobey. 


to obey orders of Cover 
nor-Ceiicral ui CounciL 
to keep Governor-General 
in Council informed of 
their proceedings. 

Governor-General in Council 
— to obey orders of East 
India Company, 
to correspond with East 
India Company. 

Court of Directors to send to 
Treasury copies of correspon- 
dence relating to revenues. 

s. 10. Appointment of first Gover- 
nor-General and members of 
his Council. 


Remarka. 


Not reproduced. Repealed 
. as to U. K.. by S. D. R. Act, 
1887. 


Not reproduced. Sufierseded 
by 3 & 4 Will. IV, 0. 85, 
s. 39. 

Reproduced by s. 44 (i). 

Repealed in part, S. L. R. Act, 
1892. 

Reproduced by s. 49 (2). Bcn- 
coolen has been given to the 
Dutch. 

Modified by 33 Geo. Ill, c. $ 2 , 
s. 43. 

The ))ower for the Governor- 
General in Council to sus- 
pend a local Government in 
case of disobedionco has 
Ix-en omitted as having been 
mode unnecessary by change 
of circumstances. 

Reproduced by s. 49 (i). 

Reiicalcd by S. L. R. Act, 1892, 


Reproduced by s. 36 (2). 
Reproduced by s. 17. 
Repealed by S. L. R. Act, 1892. 


Not reproduced. Spent. Re- 
pealed in port, S.L.R. Act, 
1892. 
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Chapter. 

13 Geo. lit, 
O. 63, 8. 10 
(continued) 


B. II. 


8. 12. I 

I 

8S. 13, 14. ' 

8 . 1^. 

I 

8. 16. 

t 17. I 

I 

I 

I 

8. 18. 

8. 19. I 


8. 23. 


8. 24. 


[CK. 


Title and Short Contents. 


Appointment and removal of 
Governor-General andmem- 
I bera of his Council. 


ProviNions of section 10, when 
to take effect. 

Saving of power to make 
appointments. 

Constitution, powers, and 
jiii'isdietion of Su|>remc 
Court, Calcutta. 


Offences by Governor-General 
and members of his Council 
not triablo by Supreme 
Court, Calcutta. 

.1 urisdiclion of Supremo Court , 
Calcutta, as to contracts. 

Governor-General, members of 
his Council, and judges of 
Supreme Court not to be 
arrested or imprisoned by 
that Court. 

Ap^teal to King in Couneil. 

Charter of mayor’s court, Cal- 
cutta. 


Governor-General, Ids Coun- 
cil, and judges of Supreme 
Court, Calcutta, not to re- 
ccivo gifts. 

No official to receive gift from 
native. 




Semarks. 


Not reproduced. Superseded 
as to Govcmor-Goncral by 
21 & 22 Viet, c. 106, 8, 29, 
and as to Council by 32 & 33 
Viet. c. 97. 

Spent. Repealed as to U. K. 
by S. L. R. Act, 1887. 

Repealed, S. L. R. Act, 1S92, 

Notrt'produood. The supreme 
courts wore abolished, and 
their powers and jurisdiction 
vested in the high courts, by 
24 & 25 Viet. c. 104, ss. 8, 9. 
S. 101 saves the powers and 
jurisdiction. 

Reproduced by s. 105 (c). 


Repealed by Indian Act XIV 
of 1870, and S. Ii. R. Act, 
1892. 

Reproduced by s. loi; (i) (ft), 
and (2). 


Repealed, S. L. R, Act, 1893. 

Repealed, Indian Act XIV of 
1870, S. Ii. R. Act, 1892. 

Repealed as to U.K. by S.L.R. 
Act, 1887, Rejicoled or 
superseded as to India by 
3 & 4 Will. IV, 0. 85, s, 76, 
and by Indian enactments. 

Reproduced by s. 117 ($). 
The words as to a promise 
of a gift are omitted. 

S. 1 17 (5), following 3^4 

^ Will. IV, 0. 85, 8. 76, is 
limited to the acceptance 
of gifts by an official in 
the discharge of his office. 
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8e»»ionand j 
Chapter. 

TiUe and Short Contents. 

1 

RtmarkSn 

1 3 (Jleo. Ill, 
c. 63, s- 25 - 

Exception as to fees of bar- 
risters, &c. 

1 

, Reproduced by s. 117 (5). 

ss. 26-29. 



Rejiealed, 24 Geo. Ill, sess. 2, 
e. 21;, s. 47, and 33 Geo. Ill, 
c. 32, a. 14O. 

ss. 

i 


llcpealed as to U.K. by S.L.R. 
Act, 1887, as to India by 
Acts XXVXII of 1835 and 
XIV of 1870. 

a. 32. 


Rejiealed, 33 Geo. Ill, c. 52, 
B. 146. 

»■ 31 - 

Power of Indian courts to 
puniah East India Com- 
pany’s servants for breach 
of trust, &c. 

Not reproduced. Repealed, 
Indian Act XIV of 1870. 

as. 34, 3 S. 

1 . * . . . 

Rejiealed os to U.K. by R.Ij.R. 
Act, 1 887. S. 34 rep. Indian 
Act X of 1875. 

a. 36. 

Power of Governor-Oener,il in 
(Vmneil to make Uns. 

Uejicaled, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

a. 3;, 

Power of Crown to disallon 
such laws. 

Not icjiiodiieed. Superseded 
by 24 & 25 Vict. c. 67, s. 21. 

s. 38. 

(lovcrnor-tJeneral, members of 
his Council, and judges of 
Rnpreme Court to be justices 
of the peace. 

Rejiealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

a. 39. 

Trial of oilencea in England. 

Rejiroduoed by s. 1 19. 

SS. 40, 41. 

a. 42. 

B.43. 

Procedure for obtaining evi- 
dence in India for criminal 
proceedings in the liigh 
court in England. 

Proocduit' for obtaining evi- 
dence in India for proceed- 
ings in Parliament against 
Indian offenders. 

Proceedings in Parliament 
against Indian offenders not 
to be discontinued by pro- 
rogation or dissolution of 
Parliament. 

Left outstanding as belong- 
ing to the law of evidence, 
but apjiarcntly repealed or 
superseded by subsequent 
changes in that law. 


IFBl 


X 
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GOVERNMENT OF INDIA 


■[€«. 




Session and 
Chapter. 

Tide aiu! iSAori ConierUs. 

Bemarhs. 

13 Goo. Ill, 
c. 63, s. 44. 

». 43. 

E'rooeduro for obtaining cvi- 
(lunuc in India for civil pro- 
ourdingB in the high court 
in England. 

DepoBitionfl in capital raws 
not altowed as evidence, ex- 
oc]jt in pioeoedingB in Var- 
liumpiit. 

Left outstanding as belonging 
t to the law of evidence. 

B. 46. 

Saving for privileges of East 
India Company. 

Itepcalcd, S. L. B. Act, 1892. 

B. 4;. 



Repealed as to U. K. by S. L. R. 
Act, 1887. 

21 OpO. Ill, 

C, 70, ( 4 . I, 1 

The East India Company 
Act, M 80 . 

Governor-General and his 
Coanril exempt from juris- 
dietion of jSupixuno Court, 
Caloutftt, for ofTieial acts. 

Reproduced by s. to? (0). 

BH, 2-4. 

Wiitten order by Governor- 
General in ( 'ouncil a jiuitili- 
cation for any act in any 
court in India. 

Reprodueed by s. u)6. 

B. 5. 

Proeeduro in caao of oppres- 
Bion, &.C., by Goveiiior- 
General or Ida Council. 

Rt’produced by s. 107 (i) and 
(2). 

s. 6. 

Cojiies and dejtositions ad- 
niiasiblo in evidence. 

Reproduced by s. 107 (3). 

S.7. 

Liluitaiion of prutMicutionM 
and HuitH against Goveraor- 
(\cncral and \ivi Council. 

Reproduced so far as in force 
by s. 1 19(3). 

B. H. 

Supreme Court not to have 
jurisdiction in mattera con- 
cerning the revenue. 

R(>pioduced by s. lOi (3). 

as. Q, TO. 

Exemption of certain classeB 
of persons from jurisdiction 
of Supreme Court. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 
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Setsionand 

Chapter. 

21 Geo. Ill, 
c. 70, 

S 3 . II-lC. 
B. 17. 


s. 18. 

SB. 19, 20. 

« 3 . 21 , 22 . 

S. -M. 

s. 24. 

SB. 25, 26. 

SB. 27, 28. 

24 Goo. Ill, 
seas. 2, 0.25, 

SB. 1-63. 

88. 64, 65. 


Title and Short ConterUa. 


Registration of native servants 
of East India Company. 

Jurisdiction of Supreme Court, 
Calcutta. 

Proviso as to native laws and 
usages. 


Rights of fathers of Hindu and 
Mahomedan families, and 
rules of easte, preserved. 

Power for Supreme Court, 
Calcutta, to make rules as 
<0 process. 

Judicial powers of Governor- 
Genera 1 in Council. 

Power of (Jovernor-Genenil in 
Council to frame regulations 
for jirovincial courts and 
councils. 

No action for acts done by, 
or by order of, judicial 
officers. 

Notice to judicial officer before 
prosecuting him. 


The East India Company 
Aot, 1784 . 

Procedure by information 
against British subjects 
guilty of extortion in East 
India. 

.X 2 


Remarks. 


Repealed, Indian Aot XIV of 
1870, S. L. R. Act, 1892. 

Not reproduced. Saved by 
s. loi (i). 

This section is reproduced by 
B. 108 so far as it appears to 
represent existing law. 

The express grant of jurisdic- 
tion over all inhabitants of 
Calcutta is omitted as no 
longer necessary. 

Not reproduced. May be, and 
has been to some extent, 
modified or superseded by 
Indian legislation. 

Repealed, Indian Act XIV of 
1870, S. L. B. Act, 1892. 


Repealed, Indian Act XIV of 
1870, 8. L. R. Aot, 1892. 

Repealed, Indian Aot XIV of 
1870, 8. T/. R. Act, 1892. 


Repealed, Indian Act XIV of 
1870, S. L. R. Aot, 1892. 


Repealed, Indian Aot XIV of 
1870, S. L. R. Act, 1892. 

Repealed, S. L. R. Act, 1872. 


Repealed, S. L. R. Act, 1872. 

Special procedure not repro- 
duced. As to substance, see 
8. 119. 
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GOVERNMENT OF INDIA 


[CH. 


Bemarhs. 


Not reproduced. These sec- 
tions contain an elaborate 
]>roceduro for constituting 
a speeUl court for the trial 
of jnciian offenders. It was 
to consist of thive judges, 
four jieers, and six members 
of the. House of Commons. 
See Will, BrilisJi India, iv. 
4<V seq. The machinery 
has never been put in force, 
and the whole of this set 
of provisions is practically 
obsolete. 


Not reproduced. Fall with 
fon'going jirovisions. 


ss. 84, Si. ( 'omiiieneeineiit of Act . . lle|)ealed, H. L. R. Act, 1887. 

Aet to lie imblic Act. 

26 Coo. Ill, The Sast India Company 

e. S7, Aet, 1780. 

as. I 2S. I’rusecution of Indian oflen- A^ot reproduced. These sec- 
di'i's m I'arliaraent. tions inen-ly amend the 

machinery undc-r Htt’s Act 
(24 Geo. ni, Bess. 2, c. 25). 

s. 29 Repealed by S.L.R. Act, 1892. 

s. ti). .Tnrisdiet ion of governor’s and .Jiiiisdiction continued by s. 
mayor’s court at Madras. njT. Repealed by S. L. R. 

Act, 1892. 

3’ Rejwaled by S.L.R. Act, 1872. 

ss. 32-3? Re|)ealed by 33 Geo. IIT, c. 52, 

B. 14O. 

ss. 36, 37 Repealed by S. L. R. Act, 1 872. 

B. 38. Bonds executed in East Indies Repealed os to British India 
to be evidence in Britain, by S. L. R. Act, 1892. 
and vice versa. 
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Session and 
Chapter. 

TUle and Short Contents. 

Remarks. 

26 Geo. Ill, 
0. < i , 7 . 8- 39 - 

*••••• 

Repealed by S. L. B. Act, 1892. 

33 Geo. Ill, 
0. 32, 

M. I -1 8. 

1 

The EMt India Company 
Act, 1793 . 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

s. 19. 

Power of commiiibioncTB to 
send ordcTH to India through 
secret committee of direc- 
tors. 

Amended by 3 & 4 Will. IV, 
e. 83, B. 36, and 21 & 22 Viet, 
c. 106, a. 27. Sec s. 14. 

B. 20. 

Aj)pointmcnt of secret com- 
1 mil tec of directors. 

[ Not reproduced. Superseded 
by 2 1 & 22 Viet. c. loO, s. 27 . 
Sec s. 14. 

fi. 21. 

DispaUhes of woiet coinniit- 
tet', by whom to be juc- 
])arud. 

UeiK‘.>.led as to U. K. by S. L. R. 
Act, 1887. 

b. JJ. 

Secrot diHiiatck'a from India. 

1 

Amended l)y 21 & 32 Viet. 0. 
io(), s. 28. Reproduced by 
8. 14 (2). 

The enumeration of subjects 
in s. 22 is not rciKiated in 
8. 14 (2) It differs from that 
given in 21 & 22 Viet. 0. 106, 
8. 27, as to dispatches to 
India. 

s. 23. 

. 

Reiioaled as to U. K. by S. L. R. 
Act, 1887. 

s. 24. 

[ Govemraentof Bengal liyfiov- 
ernor-Gcnerol in Council. 

Government of Madras and 
Bomliay by Governor in 
Council. 

Not reproduced. Superseded 
by 3 & 4 Will. IV, 0. 8s, s. 
39. See Bs. 36, 49. 

Reproduced by a. 50 (i). The 
provision as to management 
of the revenues is modified 
by 21 & 22 Viet. e. 106, B. 41. 
The provisions as to the 
military authority of the 
Madras and Bombay Gov- 
ernments arc rejKsaled by 56 
& 57 Viet. c. O2. 


Number of members of council 

1 at Madras and Bombay. 

Modified by 3 & 4 Will. IV, 

I 0. 85, B. 57, and 9 Edw. VII, 

1 c. 4, s. 2 (i). See 8. 51 (2). 
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Session and 
Chapter. 

33 Goo. Ill, 
0. 52, 8. 24 
(continued). 


b. 25. 


B. 2b. 


H. 27. 


B. 28. 


Tide and Short Contents. 


Govomors in Council of Ma- 
dras and Bombay to bo sub- 
ject to control of Governor- 
General in CounoU. 

Directors to fill vacancies in 
offices of — 

Governor-General 

Governors of Madras and 
Bombay. 

Members of Council . 

Governors of the forts and 
garrisons at Fort Wil- 
liam, Fort St. George, and 
Bombay. 

Comniandcrs-in-ehief 
(jualifiration for office of mem- 
ber of council of — 

Governor-General . 

Governor of Madras or 
Bombay. 


Fewer for Crown to fill 
vacancies in default of di- 
leetors. 

Provisional appointments to 
offices of — 

Governor-General, gover- 
nor, and member of Coun- 
cil. 

Governor of the forts and 
garrisons at Fort William, 
Fort St. George, and 
Bombay. 

Conunandcrs-in-chief 


Remarks. 


Verbally modified by 3 & 4 
Will. rV, 0. 85, B. 65. Re- 
produced by s. 49 (i). 


Not reproduced. Superseded 
by 21 & 22 Viet. o. 106, 
a. 29. 

Mot reproduced. Superseded 
by 32 & 33 Viet. c. 97, B. 8. 

Nut reproduced. Su|)ersedcd 
by 16 & 17 Viet. c. 95, s. 
30, which has itself boon 
subsequently repealed. 


Not n'produccd. Superseded 
by 24 & 25 Viet. c. G7, B. 3. 
Rci)roduoed by s. 51 (3). 
I’rovision as to seniority 
rep. by 24 & 25 Viet. c. 54, 
B. 7. Provision as to third 
member virl. rep. by 9 Edw. 
VII, 0. 4, B. 2 (1 ). 

ItcjKttlcd as toU. K. by S. L. R. 
Act, 1887. 


Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, B. 
61, and 24 & 25 Viet. 0. G7, 
SB. 2 , 5. 

^ Not reproduced. See note on 
s. 25. 


Rejosaled as to C.K.byS.L.B. 
Act, 1887. Repealed as to 
British India by Act XII of 

1873- 
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ieanon and 

Tttfe arui Short ConterUs. 

Remarks. 

Chapter. 



i ^ Geo. Ill, 



c. 52, 

Temporary vaeanoy in oilico 


BS. 29, 30. 

of — 



Governor-General 

Notreproduccd. Superseded by 
3 & 4 Will. IV, c. 85, 8. f,2. 


Governor .... 

Mot reproduced. Superseded 
by 3 & 4 Will. IV, c. 85 , 8. 63. 

S. 31. 

Temporary vaeaiioy in office 

Not reproduced, Su^ierseded 


of member of council. 

by 24 & 25 Viet. c. O7, 

s. 32 - 

Appointment of Commander- 
in-ehief as member of — 



Govcrnor-GoncraTs coun- 

Rpjicaled by S. L. K. Act, 


Cll. 

1802. 


Governor’s council. . 

Repealed by 56 & 57 Viel.c.f)2. 


Salary of Commanilor-in-ebief 

Not reproduced. See note on 


as member of council. 

B. 80. 

S- 33 - 1 

Gommander-in-ohief in India 

Reproduced by s. 51. 

1 

to bo a member of local j 
ronncil while in Madras 01 
Bombay. 


B. 34. 

Absence or illneaa of member ; 

Not re))roduced. Superseded 


of cuuneil. 

by 24 & 25 Viet, c. 07, 
s. 27. 

f>. 3 S. 

Removal of offieers by Crown. 

Amended as to eommunica- 
lion of order of removal by 
21 & 22 Viet. c. 106, a. 38. 
Reproduced by s. 21. 

s. 30. 

K(’iuov<iI of officors by (Im*c- 
i c»rH of KciHt India (’oinpany. 

Reproduced by s. 21. 


Exception as to officeis ap- 

Not reproduced. Made un- 


jiointed by Crown on do- 

necessary by abolition of 


fault of dircctorH. 

Company. 

s. 37 - 

If Governor-General, &c.. 

Rc-enaoted in substanoe by 


leaves India intending to 

3 & 4 Will. IV, e. 85, s. 79. 


return to Euroiie, his office 

Qualified os to members of 


vacated. 

council by 24 & 25 Viet, 
c. 67, s. 26. Reproduced by 
8. 82 (l). 


Evidence of intention to re- 

Not reproduced. 3 & 4 Will. 


turn to EunijH!. 

IV, c. 85, B. 79, contains no 
such provision. 


Resignation of office by Gover- 
nor-General &c. 

Reproduced by s. 82 (2). 
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Saiiion and 
Chapter. 

Title and Short Contevia. 

Rmarka. 

33 Geo. Ill, 1 



c. 52, 8. 37 
(continued). 

Salary and allowances to 
ooasc from date of dcjiarturc 
or resignation. 

Salary and allowances not 
payable during absence. 

See s. 82 and notes thereon. 

Amended by 3 & 4 Will. IV, 
c. 85, s. 79. See B. 82 and 
notes thereon. 

B. 38- 

Power to jiostjione matters 
proposed by members of 
council. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, 88. 8, 
28, giving power to make 
rules of procedure. 

S. 39- 1 

1 

1 

Form and signature of pro- 
c€'edingB. 

Amended by i;3 Geo. Ill, c. 
ic;, s. 79, and Indian Act 
11 of 1834. Reproduced by 
ss. 43 (I), 54 (l). 

6. 4(J. 

Aiilluuity of tio>ernor-(icne- 
ivvl in Council over local 
Oovcmnicnts. 

Re-enacted in more general 
terms by 3 & 4 Will. IV, 
e. 85, 8. 39. Reproduced by 
88. 36 and 49 (i). 

s. 41. 

Duty of l<Kial (JovemmentB 
in eiiBc ol conflict between 
orders of Cio\cmor-Oenoial 
in Council and orders of 
directoTH of East India 
Company. 

Not reproduced. Made un- 
neciswary and unsuitable by 
change of circumstances. 
Virt. rep. by 3 & 4 WiU. IV, 
0. 85, a. 05. 

8. 42. 

Restriction on jiower of Gov- 
ernor-General in Council to 
make war or treaty. 

Reproduced by s. 48. 

1 

s. 43. 

1 

1 

Local Govemmonts not to 
make war or treaty without 
orders of Governor-tieneral 
in t'ouncil or East India 
Company. 

Officers of local Govern 
nients to obey such orders 
of Governor-General in 
Council. 

Governor, &c., disobeying or- 
ders of Governor-General in 
Council liable to bo sus- 
])ended or removed. 

Reproduced by s. 49 (2). 

Reproduced by s. 49 (i). 

Not reproduced. See note on 
B. 49. 

8.44. 

Local Goremments to kee]> 
Governor-General informed 
of their proceedings. 

Reproduced by s. 49 (i). 

1 
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Seaiion and 
Cfeipter. 

33 Geo. Ill, 
0. 52, 
as. 45 > 46 - 

8H. 47 - 49 - 

a. 50. 

a. 51. 

a. 5J. 

«• S,i- 

h. 34- 

а. 53. 

б. 56. 

a. 57. 


Tide and Short Content!. 


Proceedings against persons 
suspected of dangerous cor- 
reapondence. 

Power for Governor-General or 
Governor of Madras or Bom- 
I>ay to act against ojnnion 
of couneii. 

Person temporarily acting as 
Govomor-Ooncral or gover- 
nor nut to act against opi- 
nion of council. 

Power to act againat opinion 
of couneii not to l)o cxer- 
ciacd in curtain caaea. 


P<iwers of Uk’uI Government 
superaeded by visitof Gover- 
nor-General. 

Apiiointment and powers of 
vioe-prehident during ab- 
sence of Governor-General. 

Power of Governor-General 
while absent from his coun- 
cil to issue orders to local 
Governments and officers. 

Su8])enBion of Governor-Gene- 
ral’s power to issue aueh 
orders. 


Prosulential restriction on 
civil appointments. 

Residence required to qualify 
civil servant for appoint- 
ment. 


Bemarks. 


Reproduced by s. 120. 

Modified, as to Governor-Gene- 
ral, by 33 & 34 Viet. c. 3, 
B. 5. Reproduced by ss. 44 
U), ( 3 ). (4), S 3 - 

Not reproduced. Superseded 
by 3 & 4 Will. IV, 0. 85, 
ss. 62, 63, and 24 & 25 Viet, 
c. 67, 8. 50. 

Not reproduced. Superseded 
by 33 & 34 Viet. 0. 3, 8. s, 
and by provisions as to 
Indian legislation. 

Not reproduced. Virt. rep. 
by 3 & 4 Will. IV, c. 85, 
s. (>7, 

Rt'j)caled by 2 & 3 Geo. V, 
c. fl, B. 4. 

Reproduced by s. 47 (2). 


Reproduced by s. 47 (3). 

Repealed, 24 & 25 Viot. c. 54, 
s. 7. 


Refiealed by 2 & 3 Goo. V, 
e. 0, 8. 4. 


Repealed as to U. K. by S. L.B. 
Act, 1 887. 8. 61 repealed as 
to British India by Indian 
Act XIV of 1870. 


ss. 58-61. 
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A 


Setsion and 
Chapter. 

Title and Short Contents. 

Remarks. 

33 Geo. IJl, 
0. 52, B. 62. 

Receiving gifts to bo a misdc' 
mcanovir. 

Itc-cnacted by 3 & 4 Will. IV, 
0.85,8.76. Reproduced by 
s. 117 (5). 

K. fl3. 

Uia/ioBul of ^iftN an<I finen. . 

Reproduced by s. 117 (last 
part). 

a. f)4. 

Excpiition for fees of barris- 
lern, &c. 

Reproduced by s. 1 17 (5). 

S. (15. 

Disobedience and breach of 
duty. 

Re-enacted by 3 & 4 Will. IV, 
c. 85, s. 80. Reproduced by 
“• t '7 (•!). ( 3 )- 

B. K), 

(\irru|it liargain for gisiug up 
or obtaining em|>loynieiit. 

Not reproduced. vSuperseded 
by 49 Geo. Ill, 0. 126. 

B. (17. 

.luriadieiion of courts in India 
and Groat Britain oxer of- 
ionces by Uiilish milyocts in 
Nati\o iStiiloH. 

Sec H. 1)9 (2). Repealed as to 
Indian courts by Indian 
Act NI of 1872. 

h. ()8. 

s. 6g. 

1 

K.ist Jndia ('(im|Kiuy 01 its | 
fioi\ lints not to stay actions 
witiiout ajiprobation of 
Jtoard. 

East Jndi.v t'onipany not to 
rolraao sontoiico of British 1 
or Indian court against its 
servants. 

Not reprodneeil. I'f. 13 
\ Goo. Ill, e. ('3, s. 35. 

1 Itepealed as to U. K. by 

1 S. L. R. Act, 1887. 

, 

B. 70. 

Forleilurr tif office after ab- 
seneo uf five years. 

Amended as to niilitoiy officers 
•>y 53 Geo. Iir, c. 153, s. 84. 
Not reproduced. Rraotically 
superseded by power to 
make rules as tofurlough, &c. 

Bfl. 71-1 



Rcpicnlcd, S. L. R. Act, 1872. 

S- 1 .? 7 - 

tjovernor-Gonoral, governor, 
judges of supremo courts, 
nionibers of council, ami 
judicial and revenue officers 
in Itengnl not to trade. 

Reproduced by s. 117 (4). 


British subjects not to trade 
in salt, &c. 

Not rcpi'oduvud. Repealed by 
Indian Act XIV of 1870. 

8. J38, 139. 

. 

Repealed, S. L. R. Act, 1872. 
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Session and 
Chapter. 

■)3 Geo. Ill, 
c. 52, s. 140. 

s. 141. 


fis. 142-150 
B. 131. 

ss. 152-155. 


h. I5(). 

B. i>;. 

BS. 158 -IfX). 

s. 161. 
R. i< 12 . 


S. 16 J. 

37 Geo. in, 

C. I4J, 8. I. 


■ 3- 


Title and Short Contenls. 


Procedure for offences under 
Act. 

Procedure, and limitation of 
time for proceedings. 


Ap]iointment of justices of the 
peace. 


Admii'dlty jurisdiciion of 
Supreme (’ourt, (.'alouila. 


Appointment of coroners 


Proceedings in respeet of 
things done under Act to he 
taken within three years. 


The East India Aot, 1707 . 
Number of judges of Supreme 
Court, Calcutta. 


Pensions of judges 


Semarks. 


See B. 1 19. 

Sec notes on s. 119. 

So much as relates to limitation 
in Mngland superseded by 56 
& 57 Viet. c. 6:. 

The provisions as to procedure 
arc omitted as having been 
superseded by chango of 
practice. 

Repealed, S. L. R. Act, 1872. 

Not reproduced. Rep. by In- 
dian Act II of 1869. 
Rojrealed as to U. K. by 8. L. R. 
Act, 1887, and as to Hritish 
India by Indian Acts II of 

1869, XIV of 1870, & X of 
1875. 

Not re))roduccd. Kffeot saved 
by s. loi (i), and by Arlielo 
33 of the charter of tho 
Calcutta High Court. 

Rpi)ealed, Indian Act XIV of 

1870, S. L. R. Act, 1892. 

Repealed as to U. K. by S. L. R. 
Act, 1887. S. 159 rep. as to 
British India by Indian Act 
XIV^ of 1870. 

Repealed, 4 & 5 Will. IV, c. 33. 

See B. 119 (3). Superseded 
as to India by Indian legisla- 
tion, see Aot IX of 1871. 

Repealed as to U. K.by 8. L. R. 
Act, 1887. 

Superseded by 24 & 25 Viet, 
c. 104, B. 2. Repealed, 8. L. R. 
Aet, 1892. 

Not reproduced. 8. 2 is super- 
seded by 24 & 25 Viet. c. 104, 
8. 6 . 8. 2 is repealed in 

part, and s. 3 is repealed, 
by 8. L. R. Act, 1892. 
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GOVERNMENT OF INDIA 


Session and 
Chapter. 


37 Goo. nr, 

c. J42, 8. 4. 
88. 5-7. 
8 . 8 . 

88. q, 10. 


8 . 11 . 


H. 1 1. 

jiroviao. 


8 . 12. 


B. 13. 


[<». 

Oi 


Title and Short Contents. 


Dopositiona .... 

Salaries and feoH of officers of 
Supremo Court, Calcutta. 

Registration, &c., in Supremo 
Court, of regulations made 
l)y Oovomor-Oeneral in 
Council. 

Constitution and powers of 
recorders’ courts at Madras 
and Bombay, 

Jurisdiction of recorders’ 
courts at Madras and Bom- 
bay. 


Governor, memlwra of hi8 
council, and recorder ca- 
empt from arrest or im- 
prisonment by recordera’ 
courts. 

Governor and his council 
exempt from jurisdiction of 
recorders’ courts for official 
act. 

Ri'cordcrs’ courts not to have 
jurisdiction in inatfo'Ts con- 
cerning the revenue. 

Kxemption of certain classi's 
of persons from jurisdiction 
of recorders’ courts. 


Rights of fathers of Hindu and 
Mahomedan families, and 
rules of caste, preserved. 

Jurisdiction of recorders’ 
courts, Madras and Bom- 
bay. 


Remarks. 


I Repealed, Indian Act XIV 
I of 1 870, S. L. R. Act, 1893. 


Rci-icaled, S. L. R. Act, 1892. 


Not reproduced. Tho powers 
and jurisdiction of tho re- 
corders’ courts wero vested 
in tho Bujireme courts by 
30 & 40 (ico. Ill, c. 79, 
s. ; (Madras), and 4 Geo. 
IV, c. 71, 8. 7 (Bombay). 

Reproduced by s. 105. Soo 
note on 13 Geo. HI, c. 63, 
8. 17. 


Bcproducod by s. 103 (i) (o). 


Reproduced by s. 101 (3). 

Not reproduced. Tho corre- 
sponding iiro visions in 21 
Goo. HI, c. 70, ss. 9, 10, as 
to the Supremo Court, Cal- 
cutta, have bi'cn repealed 
by Indian Act XIV of 1870 
and by 8.L.R. Act, 1892. 

Not reproduced. Corresponds 
to 21 Geo. Ill, 0. 70, s. 18. 


Not reproduced, Saved by 
s. 101. 
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Session and 
Chapter. 

Titk and Short Content). 

Remark). 

37 Geo. Ill, 



C. 142, B. 13 

Proviso as to native laws and 

Reproduced by s. 108. See 


usages. 

note to 21 Goo. Ill, c. 70, 
B. 17, supra. 

Not Tcpioduced. Corre- 


Power to make rules of pro- 

sponding provisions in 21 


cedure for such caBes. 

Geo. Ill, c. 70, s. 19, os to 


Apjiearanre and examination 

the Supreme Court, Cal- 


of witnesses in Buch cases. 

cutta, repealed by Indian 
Act XIV of 1 870 and S. L. R. 

' Act, 1892. 

s. 14* 

No action for acts dune by or 

Not reproduced. Superseded 


by order of judicial ofiiccrs. 

by Indian Act XVIII of 
1850. 


Procedure for ]iroseciition of 

Not reproduced. Correspond- 


judicial officers. 

1 

ing provisions in 21 Geo. Ill, 
c. 7U, SB. 25, 26, as to the 
Supreme Court at Calcutta, 
repealed by Indian Act XIV 
of i87oandS.L.R.Act, 1892. 

a. IS. 

Itegistration of native ser- 
vants of Bast India Com- 
pany. 


M. 16, 

Ap|)eal to His Majesty in 
Council. 


s. 17. 

'I'ransfer of roeorda of mayors’ 

Repealed, Indian Act XIV 

eon its, Ac., to recorders’ 
courts. 

of 1870, S. L. R. Act, 1892. 

s. 18. 

Jurisdiction of mayors’ courts, 
Ac., transferred to recor- 
ders’ courts. 


SB. 19-26. 

Provisions as to recorders 


B. 27. 

ForiTiH and rules as to process 

Not reproduced. Correspond- 


to be sent to Boaid for 

ing jirovisions as to Calcutta 


Affaiis of India. 

Court repealed by Indian Act 
XIV of 1870 and .S.L.R. 
Act, 1892. 

8. 28. 

Loans by British subjects to 
native princes. 

Reproduced by s. 118. 

B. 29. 

i 

Report by law officers . 

Not reproduced. Does not 
require specific enactment. 

B. 30. 

Jurisdiction of courts of re- 

Repealed, Indian Act XIV of 


quest. 

1870, S. L. R, Act, 1892. 
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GOVERNMENT OF INDIA 


and Contents. 

Cnapter. 

39 & 40 The Qovemment of India 

Geo. Iir, Act, 1800 . 

c. 79, s. I. Power of diroctoiH of East 
India Company to apjioriion 
territoriefl, revenues, and 
civil servants between Gov- 
ernnients of Madras, Bom- 
bay, and Bengal. 

B. 2. Constitution, powers, and 
jurisdiction of Sujirorac 
Court, Madras. 

B. 3. Exemption of Governor of 
Ma^as and Governor- 
General and their councils 
from jurisdiction of fiu- 
prcmo Court. 

a. 4. Transfer of records to Supreme 
Court. 

a. 5. Transfer of jurisdiction of 
Sujiremo Court. 


Semarks, 


Not reproduced. As to terri- 
tories, superseded by 24 
& 25 Viet. c. 67, s. 47, and 
28 & 29 Viet. 0. 17, SB. 4, S. 
See a. 57. 

Not reproduced. See note to 
13 Goo. Ill, c. 63,8s. 13, 14, 
supra. 

Reproduced by a. 105. 


Rcjxjalcd by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 

See note to 13 Goo. Ill, 0. 63, 
SB. 13, 14, supra. Repealed 
in jyart, A. L. R. Act, 1892. 


B. 6. Salaries of Madras judges . Reix'alcd, S. L. R. Act, 1892 


s. 7. Salaries of Madras judges to 
bo in ]ilace of jKjrquisites. 

s. S. Allowances to Madras jmlges 


B. 9. Salaries of judges of supreme 
courts at Calcutta and Ma- 
dras, and Recorder of Bom- 
bay, to cease on judge leov- 
ing India. 

B. 10. Vacancy in office of Recorder 
of Bombay. 

s. II. Power of Governor of Madras 
in Council to make regula- 
tions. 

s. 12. Absence of Governor-General 
or Governor from his coun- 
cil. 


Not expressly reproduced. 
Covered by s. 99. 

Repealed in part, S. L. R. Act, 
1892. Superseded by 24 & 
25 Viet. e. 104, 8. 6. 

Not icproduced. Salaries and 
allowances of high court 
judges arc now fixed by the 
Secretary of State under 24 
& 25 Viet. c. 104, s. 6. 

Repealed by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 

Rcx>calcd by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 


Reproduced as to governors 
by s. 53. Repealed as to 
Governor-General, S. L. R. 
Act, 1892. 
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Hatsion and 
Chapter. 

39*40 
Ceu. Ill, 

C. 79, 8. 12 

{continved). 


ss. 13-16. 

B. 17. 
8s. iK, JO. 

s. 20. 

88 . 21 , 22 . 
SS. 23, 24. 
8 . 25 


5 3 <'00. Ill, 

«• >55, 

88. 1-32. 

SB. 33-30. 

NS. 40, 4T . 

8. 42. 


s. 4.3- 

BN. 44-48. 
8.49. 

8. SO. 


Title and Short Conlenie. 


Saving of Governor-General’s 
power to appoint a vice- 
president. 


Courts of request . 

Corporal punishment 

Ijooal extent of jurisdiction 
of Supremo Court, Calcutta. 

Grant of IcttorH of administra- 
tion. 

Insolvent debtors . 

Power to appoint judges of 
supreme eourts at Caleatta, 
MudrsH, and ilonihay, com- 
missioners of ])rize. 

The East India Company 
Act, 1813. 


Control of India Board over 
colleges and seminaries in 
India. 

Provision to bo made for pub- 
liu education. 


Salaries of bishops and arch- 
deacons. 

Such salaries when to com- 
mencu and cease. 

Such salaries to be in lieu of 
fees, *c. 


Remarks. 


Nut reproduced. This power 
was conferred by 33 Goo. Ill, 
c. 52, B. 53, which was re- 
j>ealcd by 2 & 3 Goo. V, 0. 6, 
B. 4. 

Ke}>ealed, 0 Geo. IV, 0. 74, 
B. 1 26, wliich seetion is itself 
repealed by S. L. R. Aet, 

1873. 

Re^iealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Hcpealed, Indian Act XIV of 
1870, S. Ij. R. Act, 1892. 

Saved by s. loi (i). Repealed 
in part, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Repealed, Indian Aet XIV of 
1870, S. L. R. Aet, 1892. 

Rej'caled by Prize Courts Act, 
1894 (50 & 57 Viet. 0. 39). 


Repealed, S. L. R. Act, 1873. 
Rci'caled, S. L. R. Act, 1874. 
Repealed, S. L. R. Act, 1873. 


Omitted as having been 
made unnecessary by al- 
teration of circumstances. 


Repealed, S. L. R. Act, 1873. 

Not reproduced. These sala- 
ries may now be fixed and 
altered by the Secretary 
of State under 43 Viet, 
c. 3, s. 3. See notes on 
s. 113. 
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Session and 
Chapter. 

S3 Geo. Ill, 
c. I5S, 

BS. 5t, -^ 2 . 


»• 53 - 

Si). 54-78. 
s. 79. 

ss. 80, 8 1 . 
s. 8 j. 

s. 83. 
B. 84. 

8. SS. 

8 . 8rl. 


. 87, 88. 
s. 8q. 


[CH. 


Title and Short Contents. 


JuTudiction of Bishop of Cal- 
oulta. 


Countcrsigimturi: of ^crlrsias- 
tiuol k-tters patent for (Cal- 
cutta, Madras, or Bombay. 


Signature of proceedings by 
the chief socn-tary or the 
]irinei]iul seen'tary ot the 
department. 


Eesidenoo required to qualify 
civil servants for appoint- 
ments exceeding in value 
£i, 5(X) per anniin). 


Alisence of military ofliuers for 
five yeais. 

I’K'Cedenee of civil servants 
returning alter live yeare’ 
at>8encc. 

Pr(*cedenee of civil servants . 


Salaries of governor-general, 
governors of Madras and 
Bombay, members of coun- 
cil, and judges of high 
courts, to commence on 
their taking upon them- 
selves the execution of their 
office. 

Allovrances for equipment and 
voyage. 


Bemarks. 


I Beproduced by a. no. Ss. 51 
and 52 extended to bishops 
of Madras and Bombay, and 
B. 52 verbally amended by 
5 & 4 Will. IV, c. 85, SB. 92, 
93 - 

Nut reproduced. Superseded 
by 47 & 48 Viet. c. 30 (Great 
Seal Act, 1884), 

Repealed, ,S. L. R. Act, 1873. 

Amended by Indian Act II of 
1 834. Reproduced by ss. 43 
(I). 5 + (I). 

Repealed, S. L. R. Act, 1873. 

Not reproduced. Virtually re- 
pealed by 24 & 35 Viet, 
c. 54, s. 7. 

Repealed, S. L. R. Act, 1873. 

Not reproducetl. See note on 
33 Geo. Ill, c. 52, 8. 70. 

Omitted as having been super- 
seded by rules of sr‘rvice. 

Omitted on the same ground. 
S. 50 of 33 Geo. Ill, c. 52, 
which this section amends, 
has been repealed by 24 & 25 
Viet. e. 34, B. 7. 

Repealed, S. L. R. Act, 1873. 

Reproduced by s. 80 (3). 


Repealed by 43 Viet. 0. 43, s. s- 
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Stsnonand 

Chapter, 

Title and Short Contenta, 

Semarte. 

S3 Goo. Ill, 
0. iss, 
as. 90-92. 


Repealed, S. L. R. Act, 1873. 

8. 93 - 

Sttpeiannoation allowaneoa of 
East India Company’s bot- 
vants in England. 

1 

8 (lent. 

a. 94. 

Account of such allowances to 
bo laid before Parliament. 

) 

8.9s 



Repealed, S. L. R. Act, 1873. 

8.9(3. 

1 

Power of Governor-General in 
Oouiioil, and the Governors 
of Madras and Bombay in 
Council, to make articles of | 
war for native officers and 
soldiers. 

Not Toproduced. As to 

Governor-General in Coun- 
cil suxicisoded by 3 & 4 Will. 
IV, c. 85, s. 73, and not saved 
by 24 & 25 Viet. 0. 67, s. 22 ; 
as to Madras and Bombay 
Buperseded by 24 & 25 Viet. 
0 67, SB. 42, 43. 

SS, 07-1 10. 



Repealed, S. Jj. R. Act, 1890. 

K. nr. 

Power of advoeatea-general 
at Calcutta, Madras, Bom 
Ijay, and Piiiico of Wales 
Island, to file informations 
for debts due to Crown. 

Re(>rodiiced by s. 109. 

SR. 1 12-122 1 

• 

^ llt'iiodletl, S. Tj. R. Act, 1873. 

1 

H. I .>3. 


ReiK-aled, 8. li. R. Act, 1874. 

B. IJ1. 

• 

Repealed, S. L. R. Act, 1890. 

B. 125. 

. 

Ropualed, 8. R. R. Act, 1873. 

55 Geo. Ill, 
c. 84, a. ]. 

4 Goo. IV, 
0. 71. 

The Indian Fresidenoy 
Towns Act, 1815 

Power to extend limits of 
presidency towns. 

The Indian Bishops and 
Courts Act, 1823 . 

Reproduced by s. 59. Residue 
of Act repealed, 8.L.R. Act, 

1873. 

BS. 2. 



Repealed, 8. L. R. Act, 1873. 

8.3. 

Pensions to bishops and aroh- 
deaeons. 

Not reproduced. See note (6) 
on 8. 113. Repealed as to 
archdeacons by 43 Viet. 0. 3, 
8. 5 . 


un X 
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Settion and 
Chapter. 

TMe and Short Contents. 

Remarhs. 

4 Goo. IV, 
C. 71, B. 4. 

Boaidoncc as chaplain to count 
for pension as archdeacon. 

Not reproduced. Unnecessary, 
in view of the Secretory of 
State’s power under 43 Viet, 
c. 3, s. 3, to fix oUowanoes. 

». 5. 

Houho to bp provided lor 
Bishop ol Calcutta. 

Expunts's of visitations of 
Bishop of Calcutta. 

Reproduced by s. 113. Ex- 
tended to Bishops of Ma- 
dras and Bombay by 3 & 4 
Will. IV, 0. 85, s. 100. 

B. 6. 

Power of Bishop of Calcutta 
to admit to holy ordprs. 

Ri'produoed by s. iii. 

fl.7. 

Constitution, powers, and 
juiisdiction of Supreme 
Court, Bombay, 
i Exemption of Governor of 
Bombay and his council, 
and Governor General fiom 
jurisdiction of the court. 

Not reproduced. See note to 
13 Geo. Ill, c. 63, ss. 13, 
14, supra. 

Reproduced by s. 105. 

BS. 8-10. 



Repealed, S. L. R. Act, 1873. 

S. 11. 

iSalaries of judges when to 
commence. 

Such snlaries (0 Im‘ in lieu oi 
lees, &e. 

1 Not reproduced. Superseded 
f or made unnecessary by 

1 24 & a? Vict. c. IQ4, 8. 0 . 

BR. 13 , I j. 

. 

Repealed, S. L. R. Act, 1890. 

B8. 14-16. 



Repealed, S. L. R. Act, 1873. 

H. 17. 

Powers of Suiirpmc Courts, 
Madr.ts and Bombay. | 

Not reju'oduced. iSec note to 

1 3 Geo. Ill, c. 63, SB. 13, 
14, supra. 

s. 18 

I 

Repealed, S. L. R. Act, 1873. 

6 Goo. IV, 
0. 8s, 

B 3 . 1-3 

The Indian Salaries 
and Pensions Act, 1825 . 

Repealed, 8. L. R. Act, 1890. 

8.4 

■Salaries of judges of Supremo 
Courts, Madras and Bom- 
bay. 

Nut reproduced. Sujierseded 
by 34 & 25 Vict. c. 104, s. 6. 

a. 5 

Payments where judge of Su- 
preme Court, Recorder of 
Prince of Wales Island, or 
Bisho]) of Calcutta, dies on 
voyage to India, &o. 

Reproduced in part by s. 113. 
Repealed, as to Recorder of 
Prince of Wales Island, by 
S. L. R. Act, 1878. 

Made unnecessary in part by 
24 & 25 Vict. c. 104, 8. 6, and 
43 Vict. c. 3, s. 3. 
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Session and 
Chapter. 

Tide and Short Contents. 

Remarks, 

6 Goo. IV, 



0.85, 

SB. 6-14. 

»«••••• 

Repealed, S. L. B, Act, 1890. 

■ B. IS. 

Pension of Bishop of Calcutta. 

Not reproduced. Sec note (&) 



on 8. 1 13. 

SB. 16-21. 


Repealed, S. L. R. Act, 1890. 

7 Geo. IV, 

The Biaat India Officers’ 


0. 56, 

Act, isae. 


s. 3. 

PaymentB to ropreBcntativcs 

Reproduced by s. 82 (4). Ss. i 

3 & 4 wm. 

of deceased officers. 

and 2 and residue of Act 
repealed, S. L. R. Act, 1873. 

The Government of India 


IV, 0. 8s, 

Act, 1833 . 


BB. I, 2 . 

Continuance of powers, &c., of 

Not reproduced. Spent. 


Kast India Company till 

April 30, 1854. 



Property of Company to bo 

Not reproduced. SuperBeded 


held in trust for Crown. 

by 21 & 23 Viet. c. 106, 



ss. I, 2. 

SB. 3-18. 



Repealed, S. T,. R. Act, 1874. 

8. 19. 


Repealed, S. L. R. Act, i8go. 

BB. 20-24. 

. 

Repealed, S. L. R. Act, 1874. 

B. 25. 

Control of Commissioners over 

Repioduced by s. 2 (3). 


acta of East India Cuiujiany. 


BB. 26-3 S- 



Repealed, S. R. R. Act, 1874. 

R. lO 

(’onimunication ot seerot or 

Reproduced by b. 14 (1). 


dera to India. 

Amended by 21 & 22 Viet, 
c. 106, s. 27. 

s. V- 



Repealed, S. L. R. Aet, 1874. 

8. 38. 

Presidency of Fort William to 

Not n>])roducod. This pro- 


bo divided into two presi- 

vision was suB£icnded by 5 & 


dencies (Bengal and Agra). 

6 Will. IV, c. 52, s. I, and 16 
& 17 Viet. 0. 95, B. 15, and 
remained in suspension un- 
til used in 1912 for the 
establishment of a Governor 



in Council for BcngaL It 
had previously been treated 
as ])ractioally superseded by 
the appointmentof alicuten- 
ant-governor for the North- 
Western Provinces under 5 A 
6 Will. IV, c. 52, B. 2. 


Power to declare limits of 

Not reproduood. Virt. rep. by 


piesidenoies. 

28 & 29 Viet. c. 17, SB. 4, 5. 


Y 2 
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[ca. 


Session and 
Chapter. 


3 & 4 WiU. 

IV, c. 85, 
B. 39- 

s. 40. 

SB. 41,42. 
SB. 43, 44. 

B.45. 


H. 4f'. 

s. 4;. 

8. 48. 

B.49. 
B. 50. 

S.5I. 


TUU and Short Contents. 


Government of India by Gov- 
ornor-Gencral in Council. 


Laws made by Governor- 
General in Council — 

to have Baine force in 
India as Acts of Parlia- 
ment. 

to be judicially noticed by 
Indian courts. 

need not bo registered . 

Resirictioiia on legislation 
affoeling high courts. 

Rides for procedure of Gover- 
nor-General in Couneil. 

Quorum of Governor-General’s 
legislative council. 

Quorum of Govemor-Gem‘r.d'B 
eseoutive council. 

Mquality of votes in — 

Governor-General’s execu- 
tive council. 

Govcrnur-Gencral’s legis- 
lative council. 


Saving of power of Parlia- 
ment — 

to legislate for India 
to control Govemor-Gene- 
xal in Council. 


Semarhs, 


Reproduced by s. 36. The 
provision as to control of 
tho revenues of India is 
amended by 21 & 22 Viet, 
c. 106, a. 41. 

Repealed, 24 & 2$ Viet. c. 67, 
B. 2. 

Repealed, S. L. R. Act, 1874. 

Repealed, 24 &, 25 Viet. c. 67, 
B. 2. 


Not reproduced. There is no 
such provision in 24 A 25 
Viet. c. 67. 

Not reproduced. Superseded 
as to laws in force in British 
India by Indian Act 1 of 
1872, s. 57. 

Not reproduced. Spent. 

Reproduced by b. 63 (3). This 
I’ostriction is kept in force 
by 24 & 25 Viet. 0. 67, B. 22. 

Not reproduced. Superseded 
by 24 A 25 Viet. c. 67, 

BS. 8, 18. 

Reiiealed by S. Ij. R. Aet, 1890. 
Ri'produced by s. 42 (2). 

Reproduced by s. 44 (i). 

Not reproduced. Superseded 

by 24 A 25 Viet. 0. 67, s. 15. 

Ropealed,33A 34Viot.c. 3,8.4. 

Rex>ealcd, 24 A 25 Viet. c. 67, 
s. 2. 


Reproduced by ss. 63, 121. 
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Sutton and 
Chajdtr. 

3 & 4 wm. 

IV. c. 8s, 
B. 51 
{continued). 

H. 52. 

SB. S 3 -SS- 

H. qil. 


s, S7. 

8. 58 
s- 59 


8.60. 


TiUe and Short Contents. 


Laws made by Govemor- 
Gcncral in Council to be 
laid before Parliament. 


Enactments rcUting to Gover- 
nor-General of Bengal to 
apply to Governor-General 
of India. 


Govciniueiit of Bengal l>\ 
Goveinur hi CuunciL 


Goieininent of Madras and 
Bombay by Governors in 
(’ouneil. 

Number of members of council 
at Madras and Bombay. 

Government of Agra 


Govcinor-Geneial to be Goiei 
nor of Bengal. 

Power to revoke or Busjteml 
appointment of councils. 

Power to reduce numbei of 
members of council. 


Powers of Governor where 
there is no council. 

Powers of Governor in Council 
Bights, &c., of Governois and 
members of their counciis 
Legislation by Governors in 
Council. 

Sanction required to creation 
of office or grant of salary. 


Bemarks. 


Not reproduced. This pro- 
vision docs not appear to 
apply to laws made under 
24 & 2 5 Viet. 0. 67. Sjient. 

ilepiodueed not in express 
terms, but by language of 
Digest. 

Ilepcaled, S. L. R. Act, 1874. 

No! lepiodueed. The power 
to appoint a Governor in 
Council for Bengal was exer- 
cised ill 1912. 

Reproduced by s. 50 (i). 


Viitually repealed by 9 Edw. 
VTI, c. 4, s. 2. Not repro- 
duced. 

Not repioduoed. There is no 
Piesidoncy of Agra. See 
note to 3 & 4 Will. IV, c. 85, 
B. 38, snpia. 

Repealed, S. L. R. Act, 1890, 

Reproduced by s. 50 (3). 

Viitually repealed by 9 Edw. 
VIT, c. 4, 8. 2. See s. 51 (2). 

Repealed, S. L. R. Act, 1874. 

Reproduced by s. 50. 

Not reproduced. A Governor 
in Council for Bengal was 
appointed in 1912. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, B. 42. 
Not reproduced. See s. 49. 

Repealed, S. L. R. Act, 1874. 
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0 

Station and 
Chapter. 

Title and Short Conienta. 

Remarkt, 

3 & 4 wm. 
IV, 0 . 85 , 

B. bl. 

Power of direetora to make 
provigional appointments to 
any office, subjeet, in cer- 
tain caHCB, to approval of 
Crown. 

Repealed, as to members of 
Governor-General’s council, 
by 24 & 2S Viet. 0. 67, 8. 2. 
Reproduced, so far as in 
force, by s. 83. 

H. 62. 

Meiiiber of couiitil to fill 
vacancy in office of Gover- 
not-Gcncral. 

Reproduced by s. 85 (4), (5). 
S. 62 is suiiersedcd by 24 tc, 
2? Viet. c. 67, s. so, which 
jirovides for the Governor 
of Madras or Bombay acting 
as Governor-General, but 
the bi-etion is still in force 
witli respect to the interval 
liefoie the arrival of the 
governor (see 24 & 25 Viet. 
0.67,8. SI). S. 62 is modified 
1)3 0 Ed«. Vll, e. 4, s. 4, 
and re])ealcd in part by 2 
k 3 Geo. V, c. f), 8. 4. 

s. C)3. 

Vacancy in office of Oovernoi 
to l)c 8U|iplic(l by member of 
council, or (if no council) by 
Kciictaiy. 

Reproduced by a. 86 (i), (2). 
Re)M-alud, os to Comman- 
der-in-Chief, by 56 & 57 
Vict. c. 62. Modified by 
y Edw. VII, c. 4, a. 4. 

b. Cm. 

. 

Repealed, S. L. R. Act, i8gO. 

b. (j^. 

Authority of Governor-Gene- 
ral in Council over certain 
local Governments. 

Reproduced by s. 49 (l). 

s.OO. 

! 

Roi)ralcd, 34 & 25 Vict. c. 67, 
8. 2. 

s. C)7. 

1 

Powers of Goicmors of Ma- 
dras, Bombay, [and Agraj 
not Bus|)ended by visit of 
Governor-GeneraL 

Reproduced by s. 49 (4). 

S.C8. 

Govei nors in Council to keep 
Governor-General in Council 
informed of their proceedings. 

Reproduced by a. 49 (i). 

s. 6 g. 


Repealed, S. L. R. Act, 1890. 

8. 70. 

. 

Repealed, 24 & 25 Viot. c. 6 y, 
B. 2. 
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Session and 
Chapter. 


Title and Short Contents. Remarks. 


3 & 4 Will. 

IV. 0. 8s, 

B. 71. New Presidency of Agra not to Repealed by 2 & j Geo. V, 
affect promotion of oiBccis. c. 6 , h. 4. 

g, 72. Repealed, S. L. R. Act, 1R74. 

B. 7t. Power to make articlcB of »ai. Reproduced by s. 6 ? (t ) (<,). 

.Tiiilicial notiee to lie taken of Not reproduced. Superseded, 
such articles. as to British India, by In- 


ilian Act I of 1872, s. 57. 

Saving of prior laws until Kxpired. Articles of war 
articles made. made by Indian Acts V of 

i8(k> and VI 1 1 of 1911. 

B. 74. Removal of offiieiH by Crown Repealed aw to counter -signa- 

tuic and communication 
by S. L. R. Act, 1890. Re- 
produced by B. 21 (l). 

s. 75. Removal of officers by dircc- Reproduced by s. 21 (3). 
tors of East India Com)iany. 

Proviso as to officers appointed Repealed, S. L. R. Act, 1890. 
by Crown on default of 
directors. 

s. 76. Salariob of Governor-General, Virtualiyrepealcdas to salaries 
I governor, and members ot of members of the Gover- 
I their councils. iior-General’s council by 

I 24 & 25 Vict. c. 67, s. 4. 

The balaries of the Governors 
of Madras and Bombay, and 
of members of council, have 
' since been fixed by the 

Secretary of State. 

Governor-General, governors. Reproduced by s. 117 (4), (5). 
and members of council not 
to accept gifts ; or to carry 
on trade. 

Expenses of equipment and Repealed by 43 Viet. 0. 3, s. 5. 
voyage, &o. 

s. 77. Salary of governor-general. Reproduced by s. 80. 
governors, and members of 
their councils to be reduced 
by amount of any pension, 

&c., received by them. 

B. 78 Power to make regulations as Amended by 21 &22Viot.c. 106, 
to patronage. s. 30. Reproduced by s. 90. 
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Sestionand 

Chapter. 


3&4WiU. 
IV, 0. 85, 
B.79. 


b. ixi. 

as. 81 -83. 
a. 84. 

a. 85. 
a. S(-). 

a. 87. 

а. 88. 

B. 89, 

B. 90. 

б. 91. 

8. 92. 


[CH. 

0 


Bemarke. 


Tide and Short ConUnU. 


If govemor-gonorftl, Ac., re- 
turns to Europe hia office 
vacated. 

Rcaignation of office by gover- 
nor-general, &e. 

Salary and allowanecs to cea.ac 
from date of departnw or 
reeignatioD. 

Salary and allowances not 
payable during absence. 

Payment of salaries and allow- 
aneoa to repreaentatives. 

UiHobedience and breach of 
dul}-. 


Laws to be made against illicit 
entry or residence. 


Power to hold laud 


No disabilities in rcspeet of 
religion, colour, or place of 
birth. 

Laws to be made for mitigat- 
ing and abolishing slavery. 


(Salaries of Bishops of Madras 
and Bombay. 

Salaries of Bishops of Madras 
and Bombay to bo in lieu of 
fees. 

Expenses of equipment and 
voyage. 

Jurisdiction of Bishops of 
Madras and Bombay, 


Reproduced by s. 82. See 
note on 33 Goo. 111,0. 52, 
s. 37- 


Reproduced by s. 82 (4). 
Rc)iriiduced by s. 1 17 (2), (3). 

Ke|H'aled, S. L. R. Act, 1890. 

Not reproduced. This direc- 
tion has been observed. See 
Indian Act III of 1864. 

Uei)caled, R. L. R. Act, 1890. 

iSuix-i’seded by Indian Act IV 
of 1837. 

Reproduced by s. 91. 


Not reproduced. This direc- 
tion has been observed by 
the passing of Indian Act V 
of 1843. Bei>ealed, as to 
U.K., R.L.B. Act, 1888. 

Superseded by 43 Viot. c. 3, 

8.3. 

Reproduced by s. 113. 


Not reproduced. Repealed by 
43 Viot. o. 3, s. s. 

Reproduced by a. no. 
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Session and 
Ohajiter. 

3 & 4 Will. 
IV, o. 8s, 
8.93. 

S.94- 

B. 'iS- 
ti. y(). 

8 . y;. 

a. 98. 
8.99. 

b . 1(X). 

B. lOI. 

8 . 102 . 

8 S. 103-107. 

BB. io8-:ii, 
8 . 1 12 . 

SB. 113-117. 


Tide and Short ConierUs. 


Power to fix and vary limito of 
dioceBeB of Calcutta, Ma- 
dras, and Bombay. 

Jurisdiction of biRltnys of Cal- 
cutta, Madras, and Bombay. 

Biahop of Calcutta to be 
metropolitan. 

His jurisdiction 

Superintendence of archbishop. 

Subordination of bishops of 
Madras and Bombay. 


Pensions of bishops 

Payments where Bishop of 
Madras or Bombay dies on 
voyage to India, &c. 

Pensions of bishops 

Consecration of person rv- 
bidont in India appointed 
to bishopric of Calcutta, 
Madras, or Bombay. 

Visitations of bishops of Cal- 
cutta, Madras, and Bombay. 

Limitation to salaiy of arch- 
deacon. 

Limitation to expense to bo 
incurred in respect of 
bishops and archdeacons. 

Chaplains of Church of Scot- 
land. 

Grants to other sects 


Government of St. Helena . 


Remarks, 


Reproduced by s. 1 10. 
Reproduced by s. no. 


Reproduced by s. no. 

1 

I 

Repealed, S. L. R. Act, 1890. 

Not repri'duced. Sec note (6) 
on 8. 113. 

Not exprcHslj re])ioduced. Boo 
note (6) on s. 11 3. 

Not reproduced. Su^ssrsudod 
by 43 Viet. c. 3, s. 3. 

Re])roduecd by s. 112. 

Itejjroduccd liy s. 113. 

Superseded by 43 Viet, c.’ 3, 
B. 3- 

Reproduced by s. 115. 
Reproduced by s. 116. 

Repealed, 16 & 17 Viet. c. 95, 
B. 36. 

Repealed, S. L. R. Act, 1874. 

Not reproduced. Left out- 
standing. 

Repealed, S. L. R. Act, 1874. 
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[ci. 


Sesnonand 

Chapter. 

Tide and Short CoiUenis, 

Smarie. 

5 & 6 WiU. 
rv, 0. 52, 

8. I. 

The ladie (H'orth-'West Pro- 
vinces) Act, 1835. 

Repealed, S. L. R. Act, 1890. 

8. 2. 

I’owcr to appoint a lieutcnant- 
govornor for the North- 
Western Provinces. 
Quahiicafion for that office . 
Power 1 0 declare extent of that 
lieutenant governor’s — 

(1) territoriea . 

(2) authority . 

Not reproduced. Spent. 

Reproduced by a. 5? (3). 

1 1 Repealed, S. L. R. Act, 1890. 

7 Will. IV, 
& I Viut 

0- 4;. 

88. I, 2, ? 

The India Offloera* Salaries 
Act, 1837. 

Liave of ahHcuco . 

,See H 82. .Superseded in part 
by 16 A 17 VicL c. 95, 8. 32. 

S & f) Vict 

0. 119, 

8. I 

The Indian Bishopa Act, 

1 1842. 

j KuiUmgh of bwhojM 

Fuilough allowances of hishojis 

Not reprodueed. Superseded 
by 14 & 35 Viet. 0. 62. 

Not reproduced. Superseded 
by 41 Vict. c. 3, 8. 3. 

8. 2. 

Si'oond furlough of bishopa . 

Not reproduced. Superseded 
by 14 & 35 Vict. c. 62. 

8. 3. 

Furlough allowauco to but 
ono bUliO]) at a time. 

Not rei>rodnced. .Superseded 
by 34 A; 15 Vict. c. 62, and 
43 Vict. 0. 3, 8. 3. 

8.4. 

Allowance to acting Bishop of 
Calcutta. 

Not reproduced. Superseded 
by 43 Viet. 0. 3, s. 3. 

16 & 17 
Viot. e. gs, 

8. I. 

The Qovernment of India 
Act, 1863. 

Continuance of powers of Bast 
Iniha Company. 

Repealed, S. L. R. Act, 1912. 

88. 2-14. 

( 

■ 

Repealed, S. L. R, Act, 1878. 

8.15. 

1 

SuHjiension of 3 & 4 WiU. IV, 

0. 85, a. 38, as to division of 
Bengal into two presidenoieB 
Continuance of 5 & 6 Will IN’, 
c. 52, 8. 2, 08 to appoint- 
ment of a lieutenant-gover- 
nor of the North-Western 
Provinces. 

Not reproduced. See note to 

3 & 4 Will. IV, 0. 85, 8. 38. 
supra. 

Not reproduced. See note to 
5*6 Will. IV, 0. 52, B. 2, 
supra. 
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Swionand 

Chapter, 

1 Title aetd Short Oontenie. 

1 

Semarke. 

16& 17 
Viet. c. 95, 
8 . 16. 

1 

Power to declare that the 
Govomor-Gcneral shall not 
be Governor of Bengal. 

Power to appoint a governor 
of Bengal. 

Cesser of power to ap|ioint a 
deputy-governor of BongaL 

Power to appoint a lieutenant- 
governor of Bengal. 

Service qualification for office 
of lieutenant-governor. 

Power to declare and limit i 
authority of Jdeutenant j 
Governor of Bengal. 

Spent. See declaration made 
by notification of March 22, 
1912. 

Covered by s. Jo. 

Kepealed, ,S. L. R. Act, 1892. 

Not reproduced. Spent. Gov- 
ernor substituted for lieu- 
tenant-governor in 1912. 

Reproduced by s. 55 (3). 

Repealed by S. L. R. Act, 1892. 

B. 17. 1 

1 

1 

Power to constitute one new 
presidency. 

Power to authorize the ap 
pointmeut of a lieutenant- 
governor, and to dc'olare the 
extent of his authority. 

Not reproduced. The power 
of appointing a lieutenant- 
governor was exorcised and 
exhausted by the appoint- 
ment of a lieutenant -gov- 
' ernor of the Punjab in 1854. 

8. 18. 



Rcpr.iled, 28 & 29 Viet. 0. 17, 
s. 3 - 

s. 19. 

Rnoctments as to existing 
presidencies to extend to 
new presidencies. 

Not reproduced. 

8 B. 20, 21. 



Repealed, S. L. R. Act, 1878. 

63 . 22-24. 

■ 

Repealed, 24 & 25 Viet. c. 67, 
B. 2. 

8. 25. 1 

• 

Rei>caled, S. L. R. Act, 1878. 

s. 26. 



Repealed, 24 & 25 Viet. c. 67, 
R. 2. 

a. 27. 

Fines, forfeitures, and es- 
cheats to form part of the 
revenues of India. 

Disposal of escheats, &o. 

Reproduced by s. 22 ( 3) (c), (i). 

Reproduced by s. 34. 
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Sesnmand 

Chapter, 


i6 & 17 
Viet. 0. 95, 
B. 28. 

HM. 29-31. 
s. 32. 

sa. 33 . 34 - 
a- .i 5 - 

H«. 

\ y S , 18 
Vicl. e. 77, 

h. I. 


B. 3 « 


8. 4. 


B. 5. 


8 . 0 . 
S.7. 


■'im. 
s' . 


TMe and Short Contenta. 


Power to appoint oommlRBion- 
ers to report on roforaiB 
proposed by the Indian Law 
PommisHioners. 


itegLilations oa to leave anil 
fill lough. 


Hnlarios of comnianilci-in- 
cliii t ill Tiiilia. and lieii 
ti'ii.ini -)3i)M.moih. 


The Government of India 
Aet, 1854. 

Authoiity for passing letters 
patent under the Groat Seal 
Countor-sigiialun' of warrants 
under the Royal Sign Manual 


Power to take territory undei 
iiuinediatc authority and 
managoinent o£ the Govei- 
noi -General in CounciL 

Haling as to laws . 

Power to declare authority 
of Governor, &o., of Bengal 
and the North-Western Pio- 
vinces. 

Powers os to Bengal not trans- 
fem-d to Lieutenant-Gover- 
nor of Bengal or North- 
Western Provinces to vest in 
Governor General in Coun 
cil. 

Governor-General of India to 
be no longer Governor of 
Bengal. 


Uciinition of ‘ India ’ . 


Bemarke. 


Reiiealed, S. L. R, Act, 1892. 

Rejiealed, S. L. R. Act, 1878. 
Reproduced by s. 89. 

Repealed, S. L. R. Act, 1878. 
Reproduced by s. 80. 

Rejiealed, S. L. K. Act, 1H78. 

RejM aled as to U. K., 

I iS. L. R. Art, 1892. 

Kojieuled, S. L. R. Act, 1878. 
Rejiroduccd by s. 56. 

Rejiroduced by 8. 58. Aliected 
by 2 & 3 Goo. V, c. 6, 8. 3. 

Reproduced by B. 56. 


Not reproduced. Sec 2 & 3 
V Geo. V, e. 6, s. i, as to 
* lircscnl Bengal. 

Repealed, S. L. R. Act, 1878. 
See definitions in s. 124. 
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Setsion and 
CJuipleT. 

1 

1 TiUa and Short CotAents. 

17 & 18 

1 

1 

Viet. 0. 77, 

' Act to bo construed with 16 

B. 8. 

1 & 17 Viet. 0. 95. 

21 & 22 

1 The Oovemmeiit of India 

Viet. e. :o6. 

' Act, 1868 . 

S. I. 

1 Transfer of gOTernment of 
' India to the Crown, 
j Definition of ‘ India ’ . 

6. 2. 

' Government of India by the 

1 Crown. 

1 Revenues of India . 

B. 3. 

Secretary of State to cxerdsc 
powers of East India C'om- 
' puny. 

Counter-signatures of war- 
rants. 

B.4. 

Number of Scerotaries and 
Under-Secrotaries of StaU' 

1 who may sit in House ol 
Coinmons. 

8. 5 - 

1 

1 

*«•••• 

a. (>. 

Salary of Socrotary of Stalo 
and Under-Soorolarios. 

s. 7. 

Number of iiieiiibers of Coun- 
cil of fiidia. 

s. 8. 

Rirht incmlicrs of council 

B.9. 

Vacancies in council 

B. 10. 

Not loss than nine membiTs 
of the council to have 
resided in British India. 

S.11. 

Members of council to hold 
office during good beha- 
viour. 

Removal of member on .ul- 
dress of Parliament. 

B. 12. 

Scat in council disqualifica- 
tion for Parliament. 

B. 13. 

Salary of members of council. 


Bxmaria. 


Not reproduced. 


Not reproduced. S[)ent ; see 
I B. I. 

Sec definitions in s. 12.4. 
Boproduced by s. i. 
lloproduccd by s. 22 (i), {2). 


lloproduccd by s. 2. 


Amended by 27 & 38 Viet, 
e. 3^. Left outstanding. 


Repealed, 8. L. R. Act, 1S78. 

Reproduced by s. 2 (4). 

Amended l)y 7 Edw. VIT, 
c. 35, s. I. Repioduccd by 
»■ 3 (O- 

Repealed, ,8. L. R. Act, 187S. 

It epealed, S. L. R. Act, 1892. 

Reproduced by s. 3 (3). 

Amended by 7 Edw. VII, 
c. 35, s. 2. 

Not reproduced. Superseded 
by 32 & 33 Viet. c. 97 , B. 2, 
as amended by 7 Edw. VI I, 
c. 35, s. 4. 

Iteprodueod by 8. 3 (8). 

lioproduced by s. 4. 


! Reproduced by 8. 3(9). Amen- 
ded by 7 Edw. VII, c. 35 , a. 3. 
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Titfe and Short Contents. Semarkt, 

21 & 22 

Viet. c. io6 . Repealed, 32 & 33 Viet. 0. 97, 

B. 14. B. 5, which Beotion is re- 

pealed by S. L. B. Act, 1S83. 

SB. 15, 16. Establishment of Secrotary of Reproduced by 3. 18. 

State. ' 

s. 17. (Jompensation to officers . ^ Repealed, 8. L. R. Act, 1878. 

B. 18. Superannuation allowance to ^ Kot reproduced. Spent, 
officers Iraiibferred from 
home establishment of East 
India Company to Secretary 
of State’s establishment. 

Su|x;rannuation allowance to , Reproduced bys. 19. Amended 
officers appointed on Secre- by i & 2 Geo. V, c. 25, 
taryofState’sestabLshment. | s. i. 

B. 19. Duties of Council of India . Reproduced by s. 6. 

Signature and address of Reproduced by a. 15. 
ordeiB, &c. | 

s. 20. Committees of council, Ac. . I Reproduced by s. ii. 

B. 21. President and Vice-president ' Reproduced by s. 8 (i), (2). 

of council. { 

H. 22. Quonim of Council . . I Rejiroduced by s. 7 (l). 

Who to preside at meetings . ' Rejiroduccd by a. 8 (3). 
Council may act noluilh- Repioduced by h 7 (3). 

Ntandiiig vacancy. | 

Meetings, when to Ik- held . Reproduced by s. Q. 

s. 33. Trocedure at meetings . , Rejiroduced by s. 10. 

Bs. 24, 35. Submission of orders to coun- Reproduced by s. 12. 
cil and record of opinionH. 

8. 26. Rrovision for cases of urgency. Reproduced by s. 13. 

I 

B. 27. Communication of secret or- Reproduced by s. 14 (i). 
dets to India. 

8. 28. Secret dispatches to England. Reproduced by a. 14 (2). 

s. 29. Appointment by Crown of — 

Governor-general . . Reproduced by s. 37. 

Fourth ordinary member Repealed, S. L. R. Act, 1878. 
of governor - general’s 
council. 

Governors of presidencies. Reproduced by s. 50 (2). 
Advocates general . . Reproduced by s. 109. 
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Sesttonand 

Chatter. 

Tide and Short Contents. 

Smarks. 

21 &22 
Viet. 0. 106, 

Appointment of members of 

Repealed, S. L. R. Aot, 1878. 

8. 29 

councils of govemor-genc- 


(continued). 

ral and governors. 
Appointment of lieutenant- 

1 Reproduced by s. 55 (2) 


govornors. 


s. 30. 

Regulations as to the making 

Reproduced by s. 90. 


of appointments in India. 
Power to restore ot&oeis sus- 

' Not reproduced. 


jicnded or removed. 

1 

8.31. 



Repealed, S. L. R. Act, 1878. 

s. 32. 

Regulations for admission to 

Reproduced by s. 92. 


covenanted civil service. 

1 

8- 33 - 

Cadetshijis and other appoint- 

Rei>roduced in substance by 


1 ments. 

s. 20 (1). 


a. 34. Rogulationa for admission to ,Sj)cnt. 
oadotsbipa. 

a. 35. Selection for oadotshiiw . | Kcprodaoed in substance by 

I s. 20 (i). 


B. 3(1. I Mode of making nominations 
I for radutslii]u>. 

a. 37 I 1legulati<ins as to appoint- 
ments and admission to ser 
vice. 

B. 38. Removal of otlicers by Crow n 
to bo communicated to 
Secretary of State in 
Council. 

B. 39. Property, Sco., of East India 
Cumjiany — 

To vest in Crown 
To be applied for purposes 
of government of India. 

B. 40. Power of Secretary of State — 

(1) To sell, mortgage, and 
buy property. 

(2) To make contracts 

8. 41. Control of Secretary of State 
over revenues of India, 


Not reproduced. Virtually 
repealed by abolition of 
Indian Army. 

Rejiroduced by s. 20 (2). 

I 

Reproduced by s. 21 (2). 


Not reproduced. Spent. 
Reproduced by s. 22 (1). 


Reproduced by s. 31. 
Reproduced by a. 32 (i). 
Beproduoed by s. 23. 
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0 


[CH. 


Staaion and 
Chapter. I 

21 & 22 I 

Viet. c. 106,] 
8. 42. 


H.4V 

8. 44. 
8. 45. 


8. 46. 


8. 47. 


8. 4H. 

8. 4<J. 
8, <;(i. 

8. 51. 

s. 

8. SI. 

8 . S4. 


a. ss. 

8. 56. 


8. 57. 

8. 58. 


Tide and Short Contenta. 


Application of revonnos. 

Money vested in Crown or ac- 
cruing from property to be 
applied in aid of revenues. 

Account of Secretary of State 
in Council with Bank. 


Stock accounte to be opened at 
Bank. 

livery such account to be 11 
public account. 

Powers of Scci clary of State 
as (o sale and purchase of 
stock. 

Disposal of other securities . 


Semarka. 


■ Eejiroduced by a. 22 (4). 

Amended by 22 & 23 Viet, 
c. 41, 8. 3, and 26 & 27 Viet, 
c. 73, 8. 16. Reproduced by 
8. 23. 

Repealed, S. L. E. Act, 1878. 
Not reproduced. Spent. 
Reproduced by s. 25 (6). 

Repealed, S. L. R. Act, 1878. 
Reproduced by s. 22. 

Reproduced by s. 27. 


Hxereise of boirowing powers. Reproduced by s. 28. 

li’orgeiy of bonds . . . Repealed, S. L. R. Act, 1892. 

iSysiem of issuing warrants Not reproduced. Superseded 
tor payment. by Older in Council of 

' August 27, 18(A). 

Audit of Indian accounts . Repioduced by s. 30. 

Accounts to lie annu.d'y l.vid Reproduced by s. 29. 
before Pailiament. 

Conimuiiicaliun to P.iiliameiil Roprodueed by b. 16. 
of orders for commencing 
hostilities. 

Ex)ienses of military opera- Reproduced by s. 24. , 

I tions beyond the frontier. 

Military and naval forces of Not reproduced. 

East India Company trans- 1 

I forred to tho Crown. 1 

I 

Indian foices of Crown . . . Not reproduced. Superseded 

I by 23 & 24 Viet. e. lOO. 

I I 

Servants of East India Com- , Not reproduced. 

I pany transferred to the | 

Crown. I 
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Session and ! 
Chapter. 

22 & 23 
Viet. 0. 41, 
B. 2. 

s. 3. 

fc.4. 

fl. 5. 

I 

I 

fl. 6. 

24^2; . 

Vict. (*. *14, 

S, T. 

I 

H. 2. 

ss. V 4 - I 
«. s- 

H. <1. 




I'ttfe and Short Contents, I Semaris. 



Form of execution of assur- I Amended by 33 & 34 Viet, 
aneen in India. I c. 59, a. 2. Kei>roduced by 


’ B. 33 (2). 

Enforcement by or against Keproduced by a. 33 (2). 
Secretary of State. 

Secretary ot Stale, he., not Reproduced by 8. 33 (3). 
pcraon.ally liable. | 

I 

Mode of signing drafts on | Reproduced by a. 25 (3). 
Bank of England. 

Validity of confraels made Not reproduced. Spent, 
before passing of Act. j 

Jtitto . . . . ^ Not roprodnccd. Spent. 

Execution of contracts made Amended by 3 Edw. VII, 
by Secretary of State. e. ii, a. 2. Reproduced by 

a. 32. 

Actions by or ag.unst Seen'- Covered by a. 35 (i). 
tary of State. 

The Indian Civil Service 
Act, 1801 . 

Validation of .iiipomtinenfa . Rri>e.iled, R. L. R. Act, 1893. 

(tnlees leseived to coven.inted Reproduced by a. 93. 
civil SCI vice. 

I’ower to make provisional ap Reproduced by s. 03. 
jKtinlmeiita in certain eascM 

OlTiees not leseived to eo\i- Covered by s. 93. 
iianfcd cimI service. 

S.iving as to lientennnt Scbedule II does not include 
govei nor. lieutenant-governor. 


b. 7. I Repeal of 33 Oeo. Ill, e. 32, Not reproduced. Spent, 
s. 50, &c. 

I 

Sell. Eiijt of offices reserved to Reproduced by Schedule II. 
covenanted civil aerviee. 

I 

24 & 23 The Indian Councils Act, 

Viet. 0. (>7, 1801 . ' 

8.1. Short title . . . Not reproduced. Spent. 

8. 2. Repeal of eiiaetinents . Not reproduced. Spent. 

s. 3. , Number of members of gover- ' Amended by 37 & 38 Viet. 
I nor-general’s counciL c. 91, s. i. Reproduced by 

1 8- 39 (2). 
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Sestion and 
CAapter, 

24 & 25 
Viet. c. 67, 
8 . 3 

(eontinaed). 


B.4. 


8 . 5 


B. <1. 


fl.7. 


8 . 8 . 


8.f> 


I 

I 


Tide and Short Contents. 


Number of appointments to 

I lie made by Socrotaiy of 
State. 

Pioportion of members who 

< must have served in India. 

Member to relinquish military 
duty. 

One member to be a barrister. 

Number of appointments to 
be made by ('rown. 

I 

Power to appoint commandcr- 
in-chief an extraordiiiaty 
member. 

Present mcuibers of governor- 
general’s council to con 
tinue. 

Power to appoint a fifth 
member. 

iSalaiy ot members 

Power of Seeixd.vry of Slate, 
or frown, to make juo 
Msioiml apiiointineut to 
ofliee of member of gover 
nor-general’s count il. 

Appouilmcnt and powers ol 
piemdcnt t)f governor gene 
ral’s council. 

Poweis of governor geneial 
when absent trom touncil. 

Absence ot govenioi general 
or president from council. 

Power to make rules and 
orders for govoinor-geno- 1 
ral’s executive council. 

('oant.ll, whcio to assomblo 

Ooveinor of Madias or Bom- 
bay, when to bo an extra- 
ordinary member of govei- 
nor-goneiol’s council. 

Lieutenant-governor, when to 
be an additional member of 
the counciL { 

Z 2 


Semarks. 


Repealed by S.L.B. Act, 1878- 


Rexnoduced by s. ^0 (3). 

Reproduced by s. 39 (4). 

Reproduced by s. 30 (3). 
Reproduced by s. 39 (i). All 
members arc now apiiointod 
by the Crown. See 32 & 33 
Viet. c. 97, 8. 8. 
Reproduced by s. 40 (i ). 


Not reproduced. Spent. 


Not reproduced. Sjient. 
Rt'produoed by s. 80. 

Reproduced by h. 8j. As to 
SecrotaiyofState superseded 
by 32 & 33 Viit. e. 97, s. 8. 


Repiodueed by a. 43. 


Reproduced by s. 47 (i ). 

Kei)i odueed by s 46. Amended 
by 9 Kdw. Vll, c. 4, s. 4. 

Reproduced by s. 43 (2). 


Rt'prtiduoed by s. 42 (i). 
Reproduced by s. 40 (2). 


ReX>roduced by s. 60 (5). As 
to chief commissioners, see 
33 & 34 Viet. o. 3, s. 3. 
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fOK. 


Betsion and 
Chapter. 


Tide and Short Contents. 


Remarks, 


24 & 25 
Viet. c. 67, 
s. 10. 


Appointment of additional Amended by 9 Ddv. VII, 0. 4, 
mein))eTa of council for s. 1(1). Ru)M>aledinpartby 
legislation. 9 Edw. VII, 0. 4, 8. 8. Re- 

I produced by a. 60. 


8. It. 


Term of office of additional ' Reproduced by 8. 60. Re- 
iiieinlKr.s. ))ealed in part by 9 Edw. 

I VII, c. 4, s. 8. 


B. 12. Resignation of additional Reproduced by s. 88 (i). 
member. 

8.13. Power for governor-general Repealed, 55 & 56 Viet. e. 14, 
to fill vacancies of addi- a. 4. 
tional members. 

s. 14. Inconiploteness of pi-oportion Repioduecd by 8. 79 (6). 
of non-otficial members not 
to invalidate law. 

s. 15. I’resideni, (piorum, and cast- RepToducedl)yB.62. Amended 
ing vote at legislative mc(‘t- and lepcaled in iiart bj’ 

mgs of till' govomoi-gene- 9 Edw. V'll, c. 4, ss. 4, 8. 

ral’s council. 

I 

8. 1 6. Eirsl IcgWalivc meeting . Rci)caled by S.L.R. Act, 1892. 

8 . 17. Tillies and places of subsc- Reproduced by a. Oi. 
quent legislative meet mgs. 

8. *18. Rules for conduct of legK- Repioduced by ». 67. 
l.itive business. 


8. 19. Business .st legisl.vfive meet Amended by 9 Edw. VII, 0. 4, 
iiigs. h. 5. Re2>roduced by a. 94. 

8. 20. Assent of govcinor-geneial to Reproduced by s. 65. 
ads of bis couneil. 

8. 21. Power of Crown to disallow Reproduced by a, 66 . 

Acts. 

8.22. Legislative jiower of Cover- Rex>ioduoed by 8. 63 (i), (4). 
noi-Ceiieial in CounciL 

Covcmor-Cenerol in Council Rojiroduced by s. 63 (2). 
not to have xiowcr to rcxical 
or affect — 

I (t) The Indian Councils Repimluced by s. 63 (2) (a). 

Act, 1861, or I 
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THU and Short ConUrUa. 

24 & 35 I 

Viot. c. 67, (2) 3 & 4 Will. IV, c. 85, Not rpprodnood. So much of 

B 22 I 16 & 17 Viot. o. 95, 17 & I thoBC Acts as is now in force 

{eotUitmed). 18 Vict. c. 77, 21 & 23 is embodied in the Digest. 

I Viot. c. 106, 01 22 & 2^ As to 3 & 4 Wiil. IV, c. 83, 

Vict. 0 41, or BS. 84 and 8C, soo 32 & 33 

, Vict c. 98, B 3, os partially 

I I repealed by S L. B. (No. 2) 

I Act, 1893. 

(3) Any Act enabling the Reproduced by s. 63 (2) (c), 
Socrotftiy of Stale to raise 

' money, or 

(4) The Army Acts, 01 Repioducid by s. 63 (2) (d). 

(3) Any Act of Parliaimnt Keprodviccd by s. 63 (2) (b). 

passfd aftn iVm <ilT<((- 
iiiglld Majtsly's Imlinn 
t( intones. 

UoMiuor (hiiciul 111 Couniil Kepioduccd by s. C3 (2), Tho 
not to have powei to pass icfcreiuo to the Kaet India 
Uws affecting authoiity ol C!om)i,vny w omitted as ob- 
I’ailiamciit, Ac. soloto. 

8. 23 I’owii to make ordinances . Ro))ioduood by s. (19. 

Sucli ordinances may bt Not rejiroduood ; covered by 
bupi isoJed by Acts s 63 (4). 

8. 24 Laws made by t.ovemor- Reproduced by b. 79 (o). 

{ General in Council not m 
V slid because alli cting yirc 
rogativo of the t'lown 

s 25, Validation of laws made for Not repiodiiced. Sfient. 
the non ngulationpiovincih 

8 20. Leave of absence to ordmary Reiiroducod by B. 81. 
members of council 

8. 27. Vacancy in office of oidinary Reproduced by s. 87. 
member of council. 

s. 28. Power to inako ruli>s and Rr'produoed by s. 54 (2). 

I orders for Rxecatise Coun- 
cils of .Madras and Bombay 

8 29 Appointment of additional Reproduced by s. 71. Bo- 
members ol council for ^icalcd in part by 9 Edw. 
Madras and Bombay. Vll, c. 4, s. 8, 

8 30. Term of office of additional Reproduced by s. 71 (7). Re- 

I members. pealed in part by 9 Edw. 

I I Vll, c 4, 8. 8. 

8. 31 . Resignation of additional ' Reproduced by s. 88 (i). 

I member. I 


Semarha. 


Staaumand 

Chapter. 
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B»i. 


Bearion and 
Chapter. 

24 & 25 j 
Viet. 0. O7, 

B. 32. 


Tide and Short ConienU. ' 


I 


Bemarke. 


Power tor governor of presi- ' Repoalod, 55 & 56 Viot. e. 14, 
cluiioy to fill vacani^os of R. 4. 
additional raombora. 


H. 3 3. Incomplctcnrss of proportion Roprodneed by s. 79 (c). 
of non-ofTiolal momboi>> not 
to invalidate law. 


H. 34. President of governor’s coun- Amended by 9 Edw. VII, 0. 4, 
cil. R. 4. Roproduood by b. 72 

(2). 

(Quorum und ca-sliiif; \olo at Uciicalod in pait and amended 
JegWative nuftiiigK. by 9 Hdw. VI f. e. 4. Repro- 

duoed by s. 72 (i ), (4). 

8. 3S' Kiiht legislative niei'tiiig . Repealed, S. L. It. Act, 1892. 

B- 3f>" Time and iJaee of li'gislalive Rejnoduecd by h. 72 (5). 
m<>ctings. 

s. 37. Rules for conduct of buviu(‘% Keproduced by s. 77 (5). 
at legislative inetdiiign. j 

3b. Business at legislative meet- Reproduced by s. 77 (i), (2), 
ings. I (4). 

s. 30. ABsent of governor to Acts of Reproduced by s. 78 (i). 
local council. 

s. 40. Assent of governor-general to Reproduced by s. 78 (3), (4). 
Hucb Acts. 

s. 41. Power of Crown to disallow Reproduced by s, 78 (5), (6). 
Bucb Acts. 

B. 4-- Legislative powers of local Reproduced by s. 7G (l). 
councils. I 

Power to repeal laws made in Amended by 55 & 56 Viot. 
India lirforc ]8(>i. I c. 14, s, s- Rcprodacod by 

; »• 76 (2). 

Local legislature not to have Reproduced liy s. 7O {4). 
power to affect Acts of Par- 
liament. I 

B- 43- Sanction required to legisla- 1 Reproduced by s. 76 (3), (5). 
tion by local councils in 1 
certain cases. I 

I 

B. 44. Power to establish legislaturcB Spent. See s. 70. 
inBengal,theNorth-Weetern ' 

I Provinces, and the Punjab, | 
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SeasionoHi 

Chm^. 

~ I 

24 ft 25 
Viet. c. 67, 
B. 4 S- 


TiHt and Short CorOenia. 


' CoDBtitution of councils 
I lieutensnt-govornors. 


Remarka. 


of 


8. 46. 


Supoisodod in part by 9 Edw. 
VII, 0. 4, ss. 1 (2), 6. Repro- 
duced by s. 73 (I), (2), (3). 
Reproduced by s. 75. Ro- 
pcalcd in part by 9 Edw. 
VII, c. 4, s. 8. Amended by 
9 Edw. VJT, c. 4, B. 4. 

Roi)roduced by s. 74. 


Proceduro at meetings of lieu- ^ 
tonant-govcmoi’a ceuneiL | 


Power to constitute new pro- 
vinces and to appoint a lieu- ' 
tc'naut-gov ernor for each, 
and declare and limit his 
aullioiily. 


fc. 47. Power to fix and altei boun- llcjnoduccd by s. 74 (i). 
darics. 

leaving as to laws . Kcpioduccd by s. 74 (2). 


B. 48 Lcgislativo powois of Lieu- Reproduced by s. 70. 
tcnant-Uovcinora in Coun- 
cil. 

Nomination of members of Reproduced by ss. 73, 79 (6). 
lictttcnant-govomorb’ coun- 
cils. 

Conduct of businosa in lieu- Reproduced by s. 77. 
tcnaiit-gov ernors’ councils. 

Assent to, and disallowance Reproduced by s. 78. 
of. acts of lieutenant -go ver 
nors’ uouncils. 


B. 49. Previous aBBont of Crown to 
proclamation — | 

Constituting councils . 1 
' Altering boundaries . 

Constituting new provinces | 

IS. 50, 51. (lovernor of Madras or Horn- j 
bay to fill vacancy in oilicc 
of governor-gunerab 

B. 52. Saving of certain rights, 
powers, and things done. | 

B. 53 Meaning of term ‘ in council.’ 

1 

I 

B- 


Reproduced by s. 74. 
Reproduced by s. 74. 
Reproduced by s. 74. 

Reproduced by s. 85. Amended 
as to Beugal by 2 & 3 Geo, V, 
0. (>, H. 4. 

Reproduced by s. 121. 


Effect reproduced by language 
of Digest, see ss. 50-54, Ac. 

Repealed, S. L, R. Act, 1878. 
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Busion and I 
Chapter 


Title and Short Contents. 


Bemarhs, 


28 & 29 
Viot <• 17, 
0 5 


S2 A 

Viot c 97, 
8 t 


J 

b 4 

b 5 
1 6 

» ; 

b b 


32 A 33 
Viot 0 g8 

b I 


a. 2 
b 3 


33 A 34 
\ ict c 3 , 
s ] 

S 2 


Oisallowanoo by Secretary of 
State of proolamatiott alter- 
ing boundaries of province 
Sanction of Crown to procla- 
mation transfeiring tntiro 
district 

The Qovernment of India 
Act, isee 

Vacancies in Council of India 
to be filled by Sccrotaiy of 
State 

l(im of oilico of iiiciiiIki ui 
Council of Indn 

I’owu to icippoint u tmbci 

1 oimti \cts to apply to fuluu 
meiula IS 

III sign it Jon of member 
■ ’(nsioii of momlKib ap 
|H)iu(id bcfoic the Act 

claims to com in ns vtion 
^ppointuiint of ordinaiy 
mcmbiis of the councils ui 
tlio govirnor geniril and 
gov emorb 

The Indian Councils Act, 
1800 

I’owir of Governor General 
ill Council to legislate foi 
native Indian subjects 

Pi vver to icpial or intend 
ss Si to 86 of 3 A 4 l\ill 
IV, c 85 

The Government of India 
Act, 1870 

rovvci to make regulations 
Regulations to be sent to 
bccrctory of State 
Laws and regulations to con 
tiol and supersede prior 
regulations. 


Reproduced by 8 57, prov. (2). 
Reproduced by s 57, prov. (i) 


Reproduced by s. 3 (2). 

Rijiiodmed by s 3 (4). 

\ mended by 7 Kdw VII, 
c 35. ^ 4 

Ripioduced by b 3 (5) 

I ITiet i( jiiodueid by language 
of Digest 

Repealed, b L 11 . Act, 1883 

Reproduced by s 3 (7) 

Rt pealed as to U K byb.L R 
(No 2) Act, 1893 

Reproduced by s 5 
Reproduced by ss 3 y (1) end 

51 (I) 


Reproduced by s 63 (i) (c). 

Ri pealed, b I. R Act, 1883. 
E<}( ct leproduced by language 
of Digest 


Rejuuduced by s 68 
Reproduced by s 68 (3) 

Covoied by ss 63 (i), 68. 
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Setaionand 

Cha^fier. 


Title and Short Contents. 


33 &34 
Viot. e. 3, 
s. 3. 


I Lieutenant-governor or chief 
commissioner, vhcii to bo 
an additional member of 
govemor-general’s council. 


e. 4. 


B. S Power of governor-general lo 
act against opinion of coun- 
cil. 

b. fi. Powor to u|i|ioiat native's of 
India to oflicc-s iesei\ed to 
tlio covciuntcd unl m,i- 
\ ice. 

3 { & 34 Tho East India Contracts 
Viet. 0. S'J, Act, 1870. 

B. I. Validity of deeds, &c. 

a. 2. Powoi to vaiy fotm of cxetu- 

tion of assurances. 

34 A 35 ITho Indian Councils Act, 
Viet. c. 34, 1871 

B. I. Validation of Acta of local 
legislatures conferring juiis- 
diction over European Biitisb 
subjects. 

b. j Committal of Eurojiean Biitisli 

subjects. 


8- 3. Power of local legislaturoB to 
amend and loficjl Acts 
dcclaied valid by Indian 
Act X-\ll of 1870. 

34 & 35 The Inlian Bishops Act, 
Vict. c. 62, 1871. 

8- I. Powor to make rules as to 
leave of absence of Indian 
bibhojis. 

Pioviso as to limits of 
expense. 

37 & 38 The Colonial Clergy Aot, 
Vict. c. 77, 1874. 

B. 13 I Provisions as to Indian 
I bishops. 


ReuMrie. 


Reproduced by s. 60 (s). 


Repealed, S. L. R. Act, 1883 
Reproduced by s. 44 (2), (3), 


Reproduced by s. 9 f 


Repealed, 8. L. It. Act, 1 883. 
Reproduced by 6. 33 (2). 


Reproduced by s. 79 (r). 


Mot reproduced. Made un- 
nccessaiy by Indian Aot V 
of 1898. 

Not reproduced. Superseded 
by 55 & 56 Viet. 0. 14, s. 5. 
See B. 76 (4). 


Rejiroduced by s. 114. 


Repioduced by s. 113. 


Reproduced by s. 110 (5) 
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I Tm arid Short Covienlt. | 

— I' 

I 

37 & 3S I The Indian Counoils Act, ' 

Viot. 0. 91, I 1874. I 

s. I. Power to ax)point a sixth mcm- 
Ijor to ijovomor-general’s 
council. I 

Provisions as to other mcni- 
hcis to apply to tho sixth 
lucin her. 

Tho sixth member to ho caUed | 
inoml)er for ]iuhlic works. 


Remarltt. 


llrpiodaccd by s. 39 (i), (2). 

I 

Kcpcaled by 4 Edw. VII, 0. 2C. 


» Power to diiniiiiHli number ol l?ej)rodueed in substance by 
members of governor-gcuc- s. 39 (2). Jtepealed in part 
i.il'b eouneil to live. ' by 4 Edw. VII, c. 26. 

\Mieii miniher diiiiinished, no Kepioduccd by s. 87. 
tcmpoiaiy .ijijiointmcut to 
he iihide. 


s- 1" S.vsing ot — 

(1) ->4 k 21; \iot. c. <>7, s. j 

8, and 33 34 \icl. c. ,, s.ived, leproduoed 

(2) Powers ot govcmoi- j by Digest, 
general in rcb|K!Ct of his I 

1 council. 


39 & 41) The Council of India Act, 1 
Viot. 0. 7, 1870. 

s. I. Ajipointmeut to Council ol Kexieahsl by 7 Edw. VII, 0. 35, 
India of jierhons with jiro- s. 3. . 

I feasion.sl or other iieculiar 
qualifie.itions. | 


The Indian Salaries and 
43 Viet. AUowanoos Act, 1880. 

0. 3, s. 1. Short title .... Not reproduced. Spent. 

b. 2. Allowances of certain oaiciah, Kejuoduced by ss. 80, 113 (i). 
foi ecxuijimint and voyage. 

I 

s. 3 Power to fix salaries and Peproduoed by s. 1 13 (i). 
aUowanrcs of bishops and 
archdeacons of CalcutU, 
hladras, and Bombay. 

Saving os to salaries at com- Not reproduced. Spent. 

I mencenient of Act. 


B. 4. Charges on Indian revenues Bejirodaoed by ss. 80, 113. 
not to bo increased. | 


8. ;. I Repeal of onaotmente 


Repealed, S. L. R. Act, 1894. 
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TiUe and Short ConUnta. Semarhs. 

CHapier. | 

44 & 45 India Offloa Auditor 

Viet. e. 63, Act, 1881 . 

a. I. ' iiupcraimuation allowanco of | Roprodurod by a 30 (10). 
India Office auditor and hh 
I assistants. 

I 

s. 2. Short title ... ' Not icprodiiccd. 


47 & 48 
Vict. 0. 38 
s. I. 

SS. 2, 3. 


B.4. 


B. S. 


B. 6 


S’ & S? 

Vut. p. f)s, 

< 1 . I. 


SS &S6 
Vict. c. 14, 

s. I. 


S. 3 . 


a-3- 


The Indian Marine Service , 

Act, 1884 . I 

Short title . . . Not reproduced. 

Power of Governor-General in Repiodiiccd by s. 63 (i) (d). 
Council to make laws for ( 5 )> (<>)• 
the Indian Marino Service 

I 

Such lawB — 

to have samo force as Acts Not repioduced. There is no 
of Pailiamont. sneh luovision in 24 & 25 

1 Vict. c. 67. 

to be judicially noticed by Not ropioduocd. As to Indian 
all courts. courts, see Indian Act I of 

I 1.S72, 8. ?7. 

I 

Rest notion on legislation aulh- Up))io(Iuct'd by s. f>3 (t). 
oiiaing sentcni c of deaili. 

Power to place Indian Maiine Left oulstandin!'. 

Sen ice under Naval Dis 
ciplinc Act in time of w<u. 


The Council ol India Reduc- 
tion Act, 1889 . 

Poeer to iiduce imnilier ol j 
Couiieil ol lndi.i. 1 Ri'peded by 7 Kdu. \ II, 

I e. 3^, s. 3. 

Shoit title . . . . ) 

I 

The Indian Councils Act, . 


1882 . 

Increase of number of mom- 
iK-ni of Indian legislative 
councils. 


Repealed bj' 9 Edw. 
0. 4, s. 8. 


VII. 


Business at lughilative meet- ! Rejiealcd by 9 Edw. VII, 
ings c. 4, s. 8. 

Meaning of expressions re- Reproduced by s. 63. 
fexring to Indian toiritories. 
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[c6; 


Sesaionand ^ 
Chatter. 1 

TiUe and Short OotUenia. 

Semaris, 

5 S &56 

\ 


Vict. c. 14, 

Vacancies in number of addi- 

Reproduced by s. 88. Be- 

8.4. 1 

1 

tional mcmbciB of councils. 

pealed in pait by 9 Edw. 
VI I, c. 4, a. 8. 

s. 5. 

1 

Powers of Indian local logis 
laturcs. 

Reproduced by s. 76. 

s. 6. 

Definitions 

Reproduced byss. 70, 74, 124. 

H.7. 

Saving of powers of 0 !o\ ernor 
Ucncral in Council. 

Not reprodiioed. 

s. 8. 1 

Short title .... 

Not reproduced. 

56* 57 

The East India Zsoan 


Viot. c. 70, 

Act, 1803 . 


B. 5 . 

Signature of debentures and 
bills. 

Reproduced by s. 28 (3). 

3 Edw. Vfl. 

The Contracts (India Office) 

Rc))ioducc‘d by s. 32. 

0. 1 1. 

Act, 1903 . 

4 Edw. VII 

The Indian Councils Act 

Effect giieii by language of 

0. 2ft. 

1904 

3 <). 

7 Edw. VII. 

The Council of Iiidit Act, 


c- 35 . 

1907 . 


H. I 

Number of members 

Kcpioduced by s. 3 (O- 

fl. J, 

Newly appointed incralicrs to 
have kst left India within 
live years. 

Kepiodiieed by s. 3 (3). 

8 . 

Salary of mi'inbcrs 

Hepiodiued by <t. 3 (0). 

B. 4. 

Teim of office of inembeis 

Repiodneed by s. 3 (4). 

8 5 - 

Repeals .... 

Sjient. 


9£dw. Vll, The Indian Councils Act, 
c. 4, 1909 . 

8.1. Klcclion of nvmbcis ; nuin- KcproduccU by ss. 6o, 71, 73. 
ber uf mciubers ; quoium ; 

Utiu uf office ; casuiil 
I vscancicb. 

B. 2 (i) Number and qualification of Reproduced by s. 51 (2}, (3). 
members of Madras and 
Bombay Councils. { 
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Session and 
Chapter. 


g JSdw. VII.i 
c. 4, j 
8. 2 (2). I 

8. 3 (0- ' 


3 ( 2 )- 
8- 3 (?) 


8. 3 (4) 


8.4. 


s. 5. 

I 


TiiU and Short QonUrUs. 

Remarks. 

1 

Casting vote of President of 
Madras or Bombay Council. 

Covered by s. 53. 

Bengal Executive Couneil . ' 

Spent as to Bengal. 

Applied to Bihar and Orissa 
by 2 4 c 3 Geo. V, 0. 6, s. 2. 
Referred to in note to s. 55 (t }. 

Executive Councils for Lieu- ^ 
tenant-Govemors. 


Rules and orders for trans- 
action of business in Lieu- 
tenant-Governors’ Councils. 

V Referred to in note to s. 5; 
(I). 

Appointment and functions of 
mcmbeis ot Lieutenant- 
Governors’ Counoils. j 



Appointment and functions Referred to in notes to sb. 45, 
of Vice-Piesi<let)<<i. 72, 75, and repioduoed by 

M. 62 (i), (2), 72 (2), 7? (i). 
bS (4), Rr> (1). 

f'ondnet of non-legisUi is e Roptodured lij’ ss. fj^, 77. 
buBiness in Legislatise 
CouncilB. 


8. Ct. Regulations as to nomination Reproduced by ss. f 3 o, 71, 73. 
and elect jon of Juembeis, &e 

8- 7- Pioelamations, &c., to lie laid Reproilueed by s. 1234. 
liefore Parliament. 


8.8. Short titles, eomineni einent, S|)nit. 
rejicals. 


Seh. I. Maximum numbers of mcm 
bora of Lcgislativo Councils. 


Sell. II. Repeals 


1 & 2 Geo. 
V, c. 18, 

8 « 1 . 


The Indian High Courts 
Act, 1911 . 

Maximum number of Judges. 


Repealed in part and amended 
by 2 & 3 Geo. V, c. 6, s. 4 (i). 
Reproduced by Appendix II. 

Sfient. 


Reproduced by 8. 96 (1). 


8. 2. . Additional High Courts 


. Referred to in note (a) to a. 96 
I and note (6) to a. 104. 
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Session and 
Chapter. 


I A: 2 Geo 
V, 0 r8, 
8 3 

s 4 


I & 2 Geo 
V.c 2?, 

s I 


S 2 


2 & 3 Geo 
V, c 6, 

8 1 (i) 

s I (i), 
jiiov (b) 

x I (-) 


3 


8 4(i) 


8 4 (.) 

Scheduli, 
Poit I 

Schedule, 
Part II 


(cR. m 


Tule and Short Contents Remarks 


Temporaiy Judges 
Salaries of Judges 

The Government of India 
Act Amendment Act, 
191L 

Gratuities to personal repre 
sentativcs 

Confinnaiion of ^last giants of 
I gratuitKS 

I The Government of India 
Aot, 1013 

Powers of Governor and 
I (ountil of lort Wilham in 
^ Bengal 

Adv ocite f ioneral of Bengal 

Powd to extend limits of 
Calcutta 

Biliir and Orissa Pxeeutiae 
Council 

^ Legislate e Councils foi CJmf 

( U1U111I8S101K 1 s 

Aiiu ndini lit s 
Reyioals 

I’ouer to trinsfir tcrntonis 
Amt ndiuents 

Repeals 


Referred to in note (&) to b 96 
Reproduced by s 22 (2) 

Rt produced bv s 19 
S^iont 

Reproduced by language of 
Ihgcst. 

Rtfiiiod to in footnote to 

•I 71 (l) 

R(])ioducid by s 59 

niferied to in note to s 55 (1) 

Riftirt d to ill notes to ss sB, 
74 

Rt produced by lingnoge of 
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CHAPTER IV 


APPLICATION OP ENGLISH LAW TO NATIVES OP 
INDIA ^ 

English law was introduced into India by the charters 
under which courts of justice wore established for the three 
presidency towns of Madras, Bombay, and Calcutta. The 
charters introduced the English common and statute law in 
force at the time, so far as it was applicable to Indian circum- 
stances. The precise date at which English law was so 
introduced has been a matter of controversy. For instance, it 
has been doubted whether the English statute of 1728, under 
which Nuncomar was hanged, was in force in Calcutta at the 
time of his trial, or of the commission of his offence. 80 also 
there has been room for argument as to >\hether particular 
English statutes, such as the Mortmain Act, arc sufficiently 
applicable to the circumstances of India to be in force 

' This chapter is bused on a paper read before the Society of Comparalive 
J.e{psUtion in 189O. 

Among the most accessible authorities used for the purpose of this chapter 
are Harington’s Analysis of the Bengal Segidalmts, Beaufort’s Digest of 
the Criminal Law of the Ptesideney of Fort WUliam, the introduction to 
Morley’g Digmt of Indian Coses, the editions published by tho Indian 
Legislstire Department of tho Statutes relating to India, of the general 
Acts of tho Governor-General in (loimcil, and of tho Provincial Codes, 
and the Index to tho enactments relating to India. Tho numerous 
volumes of reports by Select Committees and by the Indian Law Com- 
mismonets contain a mine of information which has never boon properly 
woihed. 

The best books on existing Hindu law are those by Mr. J. D. Mayno 
and by West (Sir Raymond) and Buhler, written from the Madras and Bom- 
bay points of view respectively. Sir R. E. Wilson has published a useful 
Digest of Anglo-Mahomedan Law. Reference should also he made to the 
series of Tagore Law Lectures. There are books by the late Sir C. L. Tupper 
and Sir W. H. Rattigan on the oustomary law of the Punjab. 

On the general subject dealt with by this chapter see Bryce, Studies in 
History and Jwtsprudenet, Essay 11 (now published separately). 
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there.^ But Indian legislation, and particularly toe enact* 
ment of the Indian Penal Ciode, has set at rest most of these 
questions. 

Charter of George IPs charter of 1753, which reconstituted the mayors’ 
’753' courts in the three presidency towns of Madras, Bombay, 
and Calcutta, expressly excepted from their jurisdiction all 
suits and actions between the Indian natives only, and 
directed that such suits and actions should be determined 
among themselves, unless both parties should submit them 
to the determination of the mayor’s court. But, according 
to Mr. Morloy, it docs not appear that the native inhabitants 
of Bombay were ever actually exempted from the jurisdiction 
of the mayor’s court, or that any peculiar laws were adminis- 
tered to them in that court 

Warren It was not, however, until the East India Company took 
^wn^of* active administration of the province of Bengal that 

*77** the question of the law to he applied to natives assumed 
a seriously practical form. In 1771 the Court of Directors 
announced their intention of ‘ standing forth as Diwan ; ’ in 
other words, of assuming the administration of the revenues 
of the pro\inco, a process which involved the establishment, 
not merely of revenue officers, but of courts of civil and 
criminal justice. In the next year Warren Hastings became 
Governor of B<.‘ngal, and one of his first acts was to lay down 
a plan for the administration of justice in the interior of 
Bengal. What laws did he find in force ? In criminal cases 
the Mahomedan Govomment had established its own criminal 
law, to the exclusion of that of the Hindus. But in civil 
cases Mahomedans and Hindus respectively were governed 
by their personal laws, which claimed divine authority, and 
were enforced by a religious as well as by a civil sanction. 


‘ The question is discussed at length in Mr. Whitley Stokes’s |ireface to 
tho first edition of The Older Statutes relating to India, reprinted in bis 
Collection of Statutes relating to India (Calcutta, 1881). See also the 
Mayor 0/ Lyons v. East Indw Company, 3 State Trials, N. S., 647, and 
the other authorities cited in note (a) to s. 108 of the Digest 
’ Morley’s Digest, Introduction, p. obeix. 
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The object of the East India Company was to make as 
little alteration as possible in the existing state of things. 
Accordingly the country courts were required, in the adminis- 
tration of criminal justice, to be guided by Mahoraedan law. 
But it soon appeared that there wore portions of the Maho- 
medan law which no civilized Government could administer. 
It was impossible to enforce the law of retaliation for murder, 
of stoning for sexual immorality, or of mutilation for theft, 
or to recognize the incapacity of unbelievers to give evidence 
in cases affecting Mahoraedans. The most glaring defects of 
Mahomedan law wore removed by regulations, and an inter- 
esting picture of the criminal law, so patched and modified, 
as it was administered in the country courts of Bengal about 
the year i8zi, is given in Mr. Harington’s Analysis of the 
Bengal JElegulations.' The process of ropealing, amending, 
and supplementing the Mahomedan criminal law by enact- 
ments based on English principles went on until the Maho- 
medan law was wholly superseded by the Indian Penal Code 
in i860.* A general code of criminal procedure followed in 
1861, and the process of superseding native by European law’, 
so far as the administration of criminal justice is concerned, 
was completed by the enactment of the Evidence Act 
of 1872. 

With respect to civil rights, Warren Hastings’s plan of 1772 
directed, by its twenty-third rule, that ‘ in all suits regarding 
marriage, inlieritance, and caste, and other * religious usages 
and institutions, the laws of the Koran with respect to 
Mahomedans, and those of the Shaster with respect to Gentus 
(Hindus) shall be invariably adhered to.’ ‘ Moulavies or 
Brahmins ’ were directed to attend the courts for the purpose 

* See also Sir K. K, Wilson’s IiUroduUion to Mahomedan Law, 
p. 113 ; and for a drscriptiun of the criminal lavr of India as it existed in 
1852, see the evidence given in that year hy Mr. F. Millett before the Select 
Committee of the House of liOrds on the East India Company’s Charter. 

* It had been previously superseded, in 1827, by a written code in the 
Bombay Presidency (Morley, Digett, Introduction, pp. cliv, olxxvi). 

* The use of * other ’ implies that marriage and inberitanoo were treated 
as religious institutions. 
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of expounding the law and giving assistance in framing the 
decrees.^ 

The famous ‘Regulating Act’ of 1773 empowered the 
Governor-General and Council of Bengal to make rules, 
ordinances, and regulations for the good order and civil 
government of the settlement at Fort William (Calcutta) and 
other factories and places subordinate thereto, and in 1780 
the Government of Bengal exercised this power by issuing 
a code of regulations for the administration of justice, which 
contained a section (27) embodying the provisions and exact 
words of Warren Hastings’s regulation. A revised code of 
the following year re-enacted this section with the addition 
of the word ‘ succession.’ 

The English Act of 1781 (21 Geo. Ill, c. 70), which was 
passed for amending and explaining the Regulating Act, 
recognized and confirmed the principles laid down by Warren 
Hastings. 

Whilst empowering the Supreme Court at Calcutta to hear 
and determine all manner of actions and suits against all and 
singular the inhabitants of Calcutta, it provided (s. 17) that 
‘ their inheritance and succession to lands, rents, and goods, 
and all matters of contract and dealing between party and 
party, shall be determined in the case of Mahomedans by 
the laws and usages of the Mahomedans, and in the case of 
Gentus (Hindus) by the laws and usages of Genius ; and 
where one only of the parties shall be a Mahomedan or 
Gentu, by the laws and usages of the defendant.’ It went 
on to enact (s. 18) that ‘ in order that regard should be had 
to the civil and religious usages of the said natives, the rights 
and authorities of fathers of families and masters of families, 
according as the same might have been exorcised by the Gentu 
or Mahomedan law, shall be preserved to them respectively 
within their said families ; nor shall any acts done in conse* 
quence of the rule and law of caste respecting the members of 
the said families only be held and adjudged a crime, although 

> This direotion was repealed by Act XI of 1864. 
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the some may not be held justiflable by the laws of England.’ 
Enactments to the same effect have been introduced into 
numerous subsequent English and Indian enactments.^ 

These provisions of the Act of 1781, and the corresponding 
provisions of the Act of 1797 relating to the recorders’ courts 
of Madras and Bombay (afterwards superseded by the 
supreme courts, and now by the high courts), arc still in force, 
but are not included in the list of English statutory pro- 
visions which, under the Indian Councils Act of 1861 (24 
& 25 Viet. c. 67), Indian legislatures are precluded from 
altering. Consequently they are alterable, and have in fact 
been materially affected, by Indian legislation. For instance, 
the native law of contract has been almost entirely super- 
seded by the Contract Act of 1872 and other Acts. And 
the respect enjoined for the rights of fathers and masters of 
families and for the rules of caste did not prevent the Indian 
legislature from abolishing domestic slavery or suttee. 

A Bengal regulation of 1832 (VII of 1832), whilst re-enact- TKb Lex 
ing the rules of Warren Hastings which had been embodied 
in previous regulations, qualified their application by a pro- 
vision which attracted little attention at the time, but after- 
wards became the subject of considerable discussion.® It 
declared that these rules ‘ are intended and shall be held to 
apply to such persons only as shall bo bofia fide professors of 
those religions at the time of the application of the law to 
the case, and w'cre designed for the protection of the rights 
of such persons, not for the deprivation of the rights of others. 

' See, e.g., Bengal Regulation III of 1793, a 21; Bengal Regulation IV 
cl 1793. 8- 4 > 37 HI. 14- (relating to the recorders’ courts at Madras 
and Bombay), as. 12, 13 ; Bombay Regulation IV of 1827, s. 26 ; Act IV 
of 1872, 8 . s (Punjab), as amended by Act XII of 1878 ; Act 111 of 1873, 
s. Id (Madras) ; Act XX of 1875, s. j (Central Provinocs) ; Act XVIII of 
1876, 8. 3 (Oudh) ; Act XII of 1887, s. 37 (Bengal, North-Western Provinces, 
and Assam) ; Act XI of 1889, s. 4 (Lower Burma) ; and clauses 19 and 20 
of the Charter of 1865 of the Bengal High Coorts. the corresponding clauses 
of the Madras and Bombay Charters, and clauses 13 and 14 of the Charter 
of the North-Western Provinces High Court. 

* Bee Morley’s Dipesf, Introduction, pp, clxxiii, clxxxiii. 
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Whenever, therefore, in any civil suit, the parties to such 
suits may be of different persuasions, where one party shall 
be of the Hindu and the other of the Mahoinedan persuasion, 
or where one or more of the parties to such suit shall not 
be either of the Mahomedan or Hindu persuasion, the laws 
of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled. In 
all such cases the decision shall be governed by the principles 
of justice, equity, and good conscience ; it being clearly 
imderstood, however, that this provision shall not be con- 
sidered as justifying the introduction of the English or any 
foreign law, or the application to such eases of any rules not 
sanctioned by those principles.’ 

In the year 1850 the Goremment of India passed a law 
(XXI of 1850) of which the object was to extend the principle 
of this regulation throughout the territories subject to the 
government of the East India Company. It declared that 
‘ So much of any law or usage now in force within the terri- 
tories subject to the government of the East India Company 
as inflicts on any person forfeiture of rights or^ property, 
or may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing or having 
been excluded from the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
courts of the East India Company, and in the courts estab- 
lished by lloyal charter within the said territories.’ 

This Act, which was known at the time of its passing as 
the Lex Loci Act,* and is still in force, excited considerable 
opposition among orthodox Hindus as unduly favouring 
converts, and has been criticized from the Hindu point of 

‘ An attempt has been made to argue that this phrase was on accidental 
misprint for ‘ rights of property.’ But there seems no foundation for this 
suggestion. 

' This title is a misnomer. It was properly applied to other provisions 
which wore subsoquontly dropped, ijee the evidence of Mr. Cameron 
before the Select Committee of the House of Lords in 1852. 
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view with respect to its operation on the guardianship of 

children in a case where one of two parents had been converted 

from Hinduism to Mahomedanism. 

It will have been observed that Warren Hastings’s rule La* ap- 

plioabfe to 

and the enactments based upon it apply only to Hindus and ^lerBons 

Mahomedans. There are, of course, many natives of India 

who are neither Hindus nor Mahomedans, such as the Portu- jy- 

Msho- 

guese and Armenian Christians, the Parsees, the Sikhs, the medaog. 
Jains, the Buddhists of Burma and elsewhere, and the Jews. 

The tendency of the courts and of the legislatures has been 
to apply to these classes the spirit of Warren Hastings’s rule 
and to leave them in the enjoyment of their own family law, 
except so far as they have shown a disposition to place them- 
selves under English law. 

When Mountstuart Elphinstone legislated for the tern- Rules as 

to locfll 

tories then recently annexed to the Bombay Presidency, usage in 
Anglo-Indian administrators had become aware that the 
sacred or scmi-sacred text-books were not such trustworthy 
guides as they had been supposed to be in the time of Warren 
Hastings, and that local or persunal usages played a much 
more important part than had previously been attributed 
to them. Accordingly, the Bombay regulation deviated from 
the Bengal model by giving precedence to local usage over 
the written Mahomedan or Hindu law.^ Regulation IV of 
1827 (s. 26), which is still in force in the Bombay Presidency, 
directed that ‘ The law to be observed in the trial of suits 
shall be Acts of Parliament and regulations of Government 
applicable to the case ; in the absence of such Acts and 
regulations, the usage of the country in which the suit arose ; 
if none such appears, the law of the defendant, and, in the 
absence of specific law and usage, justice, equity, and good 
conscience alone.’ The same principle has since been applied 

’ It is also important to obserro that the Mabumedeui criminal law had 
not been introduced into the territories under Bombay to anything like 
the same extent as into Bengal. Bee on this subject the Judicial Letters 
from Bombay of July 29, 1818, pars. 186 sei^., printed in the Reports to 
Parliament on East Lidia Affairs for the year 1819. 
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to th« Punjab, which is pre-eminently the land of onstomaiy 
law, and where neither the sacred text-books of the HinduB 
nor those of the Mahomedans supply a safe guide to the 
usages actually observed. In this province the Punjab Laws 
Act* expressly directs the courts to observe any custom 
applicable to the parties concerned, which is not contrary to 
justice, equity, or good conscience, and has not been altered or 
abolished by law, or declared by ooinpetentauthorityto be void. 

Native Christians have for the most part placed themselves, 
or allowed themselves to be placed, under European law. 
As long ago as 1836 the Armenians of Bengal presented 
a petition to the Governor-General, in which, after setting 
forth the destitution of their legal condition, they added, 

‘ As Armenians have ceased to be a nation since the year of 
our Lord 1375, and no trace of their own law is now to be 
discovered,® your petitioners humbly submit that the law 
of England is the only one that can, upon any sound principle, 
be allowed to prevail.’ ® 

The Parsees have obtained the enactment of an intestate 
succession law of their own {XXI of 1805). 

In matters for which neither the authority of Hindu or 
Mahoinedan text-books or advisers nor the regulations and 
other enactments of the Government supplied suflScient 
guidance, the judges of the civil courts were usually directed 
to act in accordance with ‘justice, equity, and good con- 
science.’ An Englishman would naturally interpret these 
words ns meaning such rules and principles of English law 
as he happened to know luid considered applicable to the 
case ; and thus, under the influence of English judges, native 
law and usage were, without express legislation, largely 
supplemented, modified, and superseded by English law. 

The inquiries and reports which preceded the Charter Act 
of 1833 directed attention to the unsatisfactory condition 

* IV of 1872, B. 5, as altered by XII of 1878, s. l. 

* This, of course, is merely the statement of the Bengal Anaenians of 
l8j6. See DareBte, Studes d'Jiitloire dn Dnrit, pp. 119 seqq. 

' Morleys Dtgeit, Introduction, p. clxxzvii. 
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of tho law in British India at that time, and, in particular, 
to the frequent difficulty of ascertaining what the law was 
and where it was to be found. The judges of the Calcutta 
Supreme Court, after describing generally the state of the 
law, went on to say ; ‘ In this state of circumstances no one 
can pronounce an opinion or form a judgement, however 
sound, upon any disputed right of persons respecting which 
doubt and confusion may not be raised by those who may 
choose to call it in question ; for very few of the public or 
persons in office at homo, not even the law officers, can be 
expected to have so comprehensive and clear a view of the 
Indian system as to know readily and familiarly the bearings 
of each part of it on the rest. There are English Acts of 
Parliament specially provided for India, and others of which 
it is doubtful whether they apply to India wholly, or in part, 
or not at all. There is the English Common Law and Con- 
stitution, of which the application is in many respects still 
more obscure and perplexed ; Mahomedon Law and Usage ; 
Hindu Law, Usage, and Scripture; Charters and Letters 
Patent of the Crown ; regulations of the Government, some 
made declaiedly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert on their rights as suc- 
cessors of the old Native Governments ; some regulations 
require registry in the Supreme Court, others do not ; some 
have effect generally throughout India, others are pecidiai 
to one presidency or one town. There are commissions of 
the Governments, and circular orders from the Nizamut 
Adawlut, and from the Dewanny Adawlut ; treaties of the 
Crown ; treaties of the Indian Government ; besides inferences 
drawn at pleasure from the application of the “ droit ptdilie,” 
and the law of nations of Europe, to a state of circumstances 
which will justify almost any construction of it, or qualifica- 
tion of its force.’ ^ 

‘ See Henesid (1833), xvni. 729. 
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Tint It was for the purpose of remedying this unsatisfactoiy 
Law*CoTO- things that an Indian Law Commission was appointed 

misBion. m^^er the Charter Act of 1833, with Macaulay at its head. 
The commission sat for many years, and produced several 
volumes of reports, which in some cases supplied the basis 
of Indian legislation. But it was not until i860 that the 
Penal Indian Penal Code, its most important achievement, was placed 
on the Indiiin Statute Book. The first edition of the Code 
Civil and of Civil Procedure had been passed in 1859, and the first edition 
Prooe- of the Code of Criminal Procedure was passed in 1861.^ The 
dure, &c. Procedure has been supplemented by the Evidence 

Act (I of 1872) and the Limitation Act (IX of 1908), and by 
the Specific Relief Act (I of 1877), which stands on the border- 
land of substantive and adjective law. These Acta apply to 
all persons in British India, whether European or native, and 
wholly displace and supersede native law on the subjects to 
which they relate. 

But when the time came for codifying the substantive civil 
law, it was found necessary to steer clear of, and make excep- 
tions with resjjoct to, important branches of native law. 

Indian The Indian Succession Act, 1865 (X of 1865), which is 
SuoceBMon English law, is declared by a. 2 to constitute, subject 

to certain exceptions, the law of British India applicable to 
all cases of intestate or testamentary succession. But the 
exceptions are so wide as to exclude almost all natives of 
India. The provisions of the Act are declared (s. 331) not 
to apply to the property of any Hindu, Mahomedan, or 
Buddhist. And the Government of India is empowered 
(s. 332) to exempt by executive order from the operation 
of the whole or any part of the Act the members of any race, 
sect, or tribe in British India, to whom it may be considered 
impossible or inexpedient to apply those provisions. Two 
classes of persons have availed themselves of this exemption 
— ^Native Christians in Coorg, and Jews in Aden. The former 


‘ These are now lepiesented by Act V of 1908 and Act V of 1898 
respectively. 
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clues wished to retain their native rules of succession, not- 
withstanding their conversion to Christianity. The Jews of 
British India had agreed to place themselves under the Act, 
but it was not until some twenty years after the Act had 
become law that the Jews of Aden, who lived in a territory 
which is technically part of British India, but who still observed 
the Mosaic law of succession,^ discovered that they were 
subject to a new law in the matter of succession. They 
petitioned to be released from its provisions, and were by 
executive order remitted to the Pentateuch. 

The operation of the Indian Succession Act has, however, 
been extended by subsequent legislation. 

The Oudh Estates Act, 1869 (I of 1869), expressly enabled 
the taluqdars of Oudh to dispose of their estates by will, and 
applied certain provisions of the Indian Succession Act to 
their wills. 

The Hindu Wills Act (XXI of 1870) applied certaib of its 
provisions to — 

(1) all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after September i, 1870, within 
the territories subject to the Lieutenant-Governor of 
Bengal, or the local limits of the ordinary original civil 
jurisdiction of the High Courts of Judicature of Madras 
and Bombay ; and 

(2) all such wills and codicils made outside those terri- 
tories and limits so far as relates to immovable property 
situated within those territories or limits. 

But nothing in the Act is to 

(3) authorize a testator to bequeath property which he 
could not have alienated infer vivos ; or 

(4) deprive any persons of any right of maintenance of 
which, but for the Act, he could not deprive them by 
will ; or 

(5) affect any law of adoption or intestate succession ; or 

’ See the ruliugs in Zelophehad’e case. Numbers xxvii. 6, xxxvi. i : and 
the chapter on Le Droit Isra^hte in Dareste, Stndes d’Htabnre Drott. 
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(6) authorize any Hindu, Jaina, Sikh, or HuddlUBt to 
create in property any interest which he could not have 
created before September i, 1870. 

The Probate and Administration Act, 1881 (V of 1881), 
which extends to the whole of British Lidia, applies most of 
the rules in the Succession Act, 1865, with respect to probate 
and letters of administration, to the case of every Hindu, 
Mahumedan, Buddhist, and person exempted under s. 332 of 
the Indian Succession Act, dying on or after April i, 1881 (s. 2). 

The same section provides that a court is not to receive 
apxilicatiou for probate or letters of administration until the 
local Government has, with the previous sanction of the 
Governor-General in Council, by notification in the official 
Gazette, authorized it so to do. Such notifications have 
been since given by the local Governments. The Act, how- 
ever, is merely a permissive measure, and authorizes, but 
does not require, axiplication for probate or administration. 
And it must bo remembered that Hindus do not, as a rule, 
make wills. 

The Indian Contract Act (TX of 1872) does not cover the 
whole field of contract law, but, so far as it extends, is general 
in its application, and supersedes the native law of contract. 
However, it contains a saving (s. 2) for any statute, Act, or 
regulation not thereby expressly repealed, and for any usage 
or custom of trade or incident of contract not inconsistent 
with its provisions. The saving for statutes has been held 
to include the enactment of George III, under which matters 
of contract are, within the presidency towns, but not else- 
where, directed to bo regulated by the personal law of the 
party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British 
Lidia whore they might have been expected to survive.^ 
Negotiable The Negotiable Instruments Act, 1881, which corresponds 
mentaAct. ^ formed the precedent for the English Bills of Exchange 
Act, extends to the whole of British India, but is declared 
‘ See note (a) to a, loS of Digest. 
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(b. i) not to aSeot any local usage relating to any instrument 
in an Oriental language. It therefore preserves the customary 
rules as to the construction and effect of ‘ hundis,’ or native 
bills of exchange and promissory notes, except so far as those 
rules are excluded by the agreement of the parties.^ 

The Transfer of Property Act, 1882, which lays down Transfer 
rules with respect to the sale, gift, exchange, mortgage, and peHy Act. 
leasing of land, and on other points supplements the Contract 
Act, does not apply to the Punjab or to Burma (except the 
town of Rangoon) ; and, within the parts of India to which 
it extends, it reserves, or keeps in operation, native rules and 
customs on certain important subjects. For instance, nothing 
in the Act is to affect the provisions of any enactment not 
thereby expressly repealed, e.g. the Indian Acts which 
expressly save local usages in the Punjab and elsewhere. 

And nothing in the second chapter, which relates to the 
transfer of property by the act of jMirties, is to affect any 
rule of Hindu, Mahomedan, or Buddhist law (s. 2). The pro- 
visions as to mortgages recognize and regulate forms of 
security in accordance with native as well as English usage. 

Local usages with respect to apportionment of rents and 
other periodical payments (s. 36), mortgages (s. 98), and 
leases (ss. 106, 108), are expressly saved. And finally, there 
is a general declaration (s. 117) that none of the provisions 
of the chapter relating to leases are to apply to leases for 
agricultural purposes, except so far as they may be applied 
thereto by the local Government, with the sanction of the 
Government of India. Thus the application of these pro- 
visions is confined within very narrow' limits. The law 
relating to the tenure of agricultural land is mostly regulated 
by special Acts, such as the Bengal Tenancy Act (VIII of 
1885), and the similar Acts for other provinces. 

The Indian Trusts Act, 1882 (II of 1882), which codifies Trusts 
the law of trusts, does not apply to the province of Bengal 


‘ It is said, however, that tho Indian banks refuse to discount hundis 
unless the parties agree to bo bound by the Act. 
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or to the Presidencj of Bombaj. And nothing in it It to 
a&ect the rules of Mahomedan law as to vxdif, or the mutual 
relations of the members of an undivided family as deter- 
mined by any customary or personal law, or to apply to public 
or private religious or charitable endowments (s. i). 

Easements The Indian Easements Aet, 1883 (V of 1882), which is in 
force in most parts of India outside Bengal, also embodies 
principles of English law, but is not to derogate from certain 
Government and customary rights (s. i). 

Guawiian The Guardian and Wards Act, 1890 (VIII of 1890), which 
Wards declares the l<w with respect to the appointment, duties. 
Act. rights, and liabilities of guardians of minors,^ provides (s. 6) 
that, in the case of a minor who is not a European British 
subject, nothing in the Act is to be construed as taking away 
or derogating from any power to appoint a guardian which 
is valid by the law to which the minor is subject. And in 
the appointment of a guardian the court is, subject to certain 
directions, to be guided by what, comiskntly with ike law to 
which the minor in subject, appears in the circumstances to be 
for the welfare of the minor (s. 17). 
taw of The law of torts or civil wrongs, as administered by the 
courts of British India, whether to Europeans or to natives, 
is practically English law. The draft of a bill to codify it 
was prepared some years ago, but the measure has never been 
introduced. 

Subjects M we survey the whole field of law, as administered by the 

Bimliiih** British Indian courts, and examine the extent to which it 

andnative consists of English and of native law respectively, we shall 
Uw w- 

apeotively find that Warren Hastings’s famous rule, though not binding 
on the Indian legislatures, still indicates the class of subjects 
with which the Indian legislatures have been chary of inter- 

‘ Its operation was e\tendcd by Aet VIII of 1891. 

' The ago of majority for persons domiciled in British India is by Act 
IX of 1875 {as amended by a. of Act VIII of 1890) fixed at eighteen, 
except where before the attainment of that age a guardian has boon appointed 
for the minor by the court, or his property has been placed under the super- 
intendence of the Court of Wards, in which case the minority lasts until 
twenty-one. 
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faring, and whioh they hare been disposed to leave to the 
domtun of native law and usage. 

The criminal law and the law of civil and criminal procedure 
are based wholly on English principles. So also, subject to 
some few exceptions,^ are the law of contract and the law of 
torts, or civil wrongs. 

But within the domain of family law, including the greater 
part of the law of succession and inheritance, natives of India 
still retain their personal law, either modified or formulated, 
to some extent, by Anglo-Indian legislation. Hindus retain 
their law of marriage, of adoption, of the joint family, of 
partition, of succession. Mahomedans retain their law of 
marriage, of testamentary and intestate succession, and 
of wakf or quasi -religious trusts. The important branch of 
law relating to the tenure of land, as embodied in the Rent 
and Revenue Acts and regulations of the different provinces, 
though based on Indian customs, exhibits a struggle and 
compromise between English and Indian principles. 

It will have been seen that the East India Company began Attempt 
by attempting to govern natives by native law, Englishmen 
by English law. This is the natural system to apply in 
a conquered country, or in a vassal State — ^that is to say, in 
a State where complete aoveicignty has not been awbumed by 
the dominant power. It is the system which involves the 
least disturbance. It is the system which was applied by 
the barbarian conquerors of the provinces of the Roman 
Empire, and which gave rise to the system of personal law 
that plays so large a part in the long history of the decay 
of that empire. It appears to be the system now in force 
in Tunis, where the French have practically established an 
exclusive protectorate, and where French law appears to be 
administered by French courts to Frenchmen and European 
foreigners, and Mahomedan law by Mahomedan courts to 

' e. g. the Mahometan rules as to the right oi pre-emption, which are 
expressly recognized by the Punjab Laws Act, 1872 (as amended by Act 
XII of 1878), and by the Oudh Laws Act, 1876. 



GOVERNMENT OF INDIA 


Cauwfi (if 
Its failan'. 


368 


s 


[CH. 


the nativee of the country. It is the system which is applied, 
with important local variations, in the British protectorates 
established in different parts of the world over uncivilized 
or somi-civilized countries. The variations are important, 
because the extent to which native laws and usages can be 
recognized and enforced depends materially on the degree of 
civilization to which the vassal State has attained. 

The system broke down in India from various causes. 

In the first place there was the difficulty of ascertaining 
the native law. 

Warren Hastings did his best to remove this difficulty by 
procuring the translation or compilation of standard text- 
books, such as the Hedaya, the Sirajiyah, and the Sharifyah 
for MahomciLin law , tho Code of Manu, the Mitakshara, and 
the Dayabhaga for Hindu law', and by enlisting the services 
of native law oflicerb as assessors of the Company’s courts. 
His regulations were based on the assumption that the natives 
of rndiii could roughly divided into Mahomedans and 
(Icntus, and that there was a body of law applicable to these 
two classes respectively. But this simple and easy classifica- 
tion, as we now' know, by no means corresponds to the facts. 
There arc large classes who are neither Mahomedans nor 
Hindus. There are various schools of Mahomedan law. 
There arc Mahomedans whoso rules of inheritance are based, 
not on the Kor.in, but on Hindu or other non -Mahomedan 
usages. Hinduism is a term of the most indefinite import. 
Different text-lx)oks are recognized .is authoritative in different 
parts of India and among different classes of Hindus. Even 
where they are so recognized, they often represent what the 
compiler thought the law ought to be rather than what it 
actually is or ever was. Local, tribal, caste, and family 
usages play a far larger part than had originally been sup- 
posed, and this important fact has been recognized in later 
Indian legislation. 

Then, the native law, oven where it could be ascertained, 
was defective. There were large and important branches of 
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law, gucli as the law of contract, for which it supplied insuf- 
ficient guidance. Its defects had to be supplied by English 
judges and magistrates from their remembrance, often 
imperfect, of principles of English law, which were applied 
under the name of justice, equity, and good conscience. 

And lastly, native law often embodied rules repugnant to 
the traditions and morality of the ruling race. An English 
magistrate could not enforce, an English Government could 
not recognize, the unregeaierato criminal law of Indian 
Mahomedanism . 

Thus native law was eaten into at every point by English 
case law, and by regulations of the Indian legislatures. 

Hence the chaos described in the passage quoted above 
from the report of the Calcutta judges. 

This chaos led up to the period of codification, which was Betaon 
ushered in by Macaulay’s Commission of 1833, which, 
after the lapse of many years, boro fruit in the Anglo-Indian 
codes. 

In India, as elsewhere, codification has been brought about 
by the pressure of practical needs. On the continent of 
Europe the growth of the spirit of nationality, and the con- 
sequent strengthening of the central Government and fusion 
of petty sovereignties or half-sovereignties, has brought 
into strong relief the practical inconvenience arising from 
the co-existence of different systems of law in a single State. 

Hence the French codes, the Italian codes, and the German 
codes. If codification has lagged behind in England, it has 
been largely, perhaps mainly, because England acquired a 
strong central Government, and attained to practical unity 
of law, centuries before any continental State.^ 

In India it became necessary to draw up for the guidance Merita of 
of untrained judges and magistrates a set of rules which co^? 
they could easily understand, and which were adapted to the 
circumstances of the country. There has been a tendency, 
on the one hand, to overpraise the formal merits of the 
> See chap, viil of my LegitbUive Mtihods and Formt. 

1691 Bb 
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Indian codes, and on the other to underrate their practical 
utility as instruments of government. Their workmanship, 
judged by European standards, is often rough, but they arc 
on the whole well adapted to the conditions which they were 
intended to meet. An attempt has been made to indicate 
in this chapter the extent to which they have supplanted or 
modified native law and custom. 

It has often been suggested that the process of codification 
should be delilx*ratcly extendetl to native law, and that an 
attein])! should be made, by means of codes, to define and 
simplify the leading rules of Hindu and Mahomedan law, 
without altering their substance. Sir Jtoland Wilson, in 
particular, has pleaded for the codification of Anglo-Mahomc- 
dan law. There is, however, reason to believe that he has 
much underrated the ditfieulties of such a task. Those 
difficulties arise, not merely from the tendency of codification 
to stereotype rules which, imder the silent influence of social 
and political forces, are in process of change, but from the 
natural sensiti\eness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility 
in many eases of formulating rules in any shape which will 
meet with general acceptanee. It is easy enough to find an 
enlightened Hindu or Mahomedan, like the late Sir Syed 
Ahmed Khan, who will testify to the general desire of the 
natiu's to have their laws codified. The difficulty begins 
when a particular code is presented in a concrete form. Even 
in the case of such a small community as the Khojas, who 
have contrived to combine adhesion to the Mahomedan creed 
Avith retention of ccrt.ain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of inheri- 
tance on w hich the leaders of the sect will agree. And any 
code not based on general agreement would either cause 
dangerous discontent or remain a dead letter. The miscon- 
ceptions which arose about the Guardians and Wards Act, • 
the authors of which expressly disavowed any intention of 



IV] APPLICATION OF ENGLISH LAW 37I 

altering native law, illustrate the sensitiveness which prevails 
about such matters. 

And what, after all, is a code ? It is a text-book enacted Codes and 
by the legislature. Several of the Anglo-Indian codes extend books, 
only to particular provinces of British India. But, as clear 
and accurate statements of the law, they possess much 
authority in the provinces to which they have not been 
formally extended. Indeed, it was Sir Henry Maine’s view 
that the proper mode of codifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would meet wdth no opposition, and gradually 
extend its operation after the country had become fami- 
liarized with its contents, and accepted it as a satisfactory 
statement of the law. When this stage had been reached, 
what had been used as a text-liook might be converted into 
a law. Now, the author of a text-book enjoys many advan- 
tages over the legislators who enact a code. He can guard 
himself by expressions such as ‘it is doubtful whether ’ and 
‘there is authority for holding.’ And he can correct any 
error or omission without going to the legislature. If a digest 
such as Sir Roland Wilson’s obtains general aceeptanee with 
the courts which have to administer Anglo-Mahomedan law, 
it will supply an excellent foundation for a future code of 
that law. But the time for framing such a code has not 
yet arrived. 



CHAPTER V 


BRITISH JIJEISDIOTION IN NATIVE STATES 

It Becjns desirable to consider, somewhat more fully than 
has been possible within the compass of the foregoing chap- 
ters, the powers of the Indian legislative, executive, and 
judieial authorities with respect to persons and things outside 
the territorial limits of British India, particularly in the 
territories of the Native States of India. For this purpose 
it may lx> eonvenient to examine, in the first instanee, the 
principles applying to extra-territorial legislation in England, 
and then to eonsidei whit modifications those principles 
re(piire in their aj)plieation to India. This is the more 
important because the Indian Act regulating the exereiso of 
extra-territorial jurisdiction was to a great extent copied from 
the English Act which had been passed for similar purposes. 
Tcrnidriiil Parliamentary legislation is primarily territorial. An Act 
ofl’arliu- Parliament priiiia facie ap])lieR to all persons and things 
within the United Kingdom, and not to any persons or things 
tiua- outside tlic United Kingdom.^ In exercising its power to 
legislate for any ])art of the King's dominions Parliament is 
guided both by constitutional and by practical considerations, 
if d<»es not U'gislatt* for a self-governing dominion, except on 
matters which are dearly Imperial in their nature, or are 
beyond the pouers of the dominion legislature. And, apart 
from eoiistitutional considerations, it is reluctant to deal 
with matters uliieh are within the competence of a local 
legislature. 

rnnciplcs I'l dealing with iiersons and things outside the King’s 

ertra”* dominions Parliament is alwTiys presumed to act in accordance 

torntorial the rules and principles of international law, and its 
leRisk- * * 

tion. enactments are construed by the courts accordingly. It 
would be contrary to the received principles of international . 

* tk'C R. T. Jamemn, [1896] 2 Q. B. 425, 430. 
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law ^ regulating the relations between independent States for 
Parliament to pass a law punishing a foreigner for an offence 
committed on foreign territory, or setting up courts in foreign 
territory. It would not be contrary to those principles for 
Parliament to pass a law punishing a British subject for an 
offence committed in foreign territory, or giving English or 
other British courts jurisdiction in respect of offences so 
committed. But Parliament is reluctant, more reluctant 
than the legislatures of continental States, to legislate with 
respect to offences committed by British subjects in foreign 
territory. Its reluctance is based partly on the traditions 
and principles of English criminal law, as indicated by the 
averment that an offence is committed against the peace of 
the King, an expression inapjjropriate to foreign territory 
and by the rules as to venue and local juries ; partly on 
the practical inconvenience of withdrawing offences from the 
ectgnizanco of local courts to a court at a distance from the 
scene of the offence and from the region in which evidence 
i.s most readily obtainable. The difficulty about evidence is 
felt more strongly by British courts than by the courts of 
some other countries, where there is less reluctance to try 
offences on paper evidence.^ 

‘ i. c. to the principloii of iiiloriialional law as understood and recognized 
by England and the United iSiatcs. Eat continental States have asserted 
the right to punish foreigners for oScnces cominittod in foreign teiritorios, 
I'speciaily for acls which attack the social existence of the State in question 
and endanger its security, and arc not provided against by the penal law 
of the country in the territory of which they have taken place. Westlake, 
International Law, Fart I, Peace, p. 251. And the principles of European 
international law cannot bo applied, except with serious niodlHcations, to 
Stales outside the hhiropcan or Western family of nations. 

‘ Su Jcukynslh BiUiai Rule and Jnrii>diHion,'p.i 29 . As to the prhiciplea 
on which different States have exercised their powein of punishing offences 
committed abroad, sec Hcffter, DruU fnlerimiional (fourth French edition), 
1>. 86, note G. Where an offender has escaped from the country in which 
the offence was committed ho can often bo banded over toe trial under the 
Extradition Acts, 1870 to 1895, which apply as between British and foreign 
territory, or under the Fugitive Offenders Act, 1881, which applies as 
between different parts of the British dominions. Thus the procedure 
under these Acts often supplies a substitute for the exercise of extra- 
territorial jurisdiction. 
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These general principles appear to be consistent with the 
canons for the construction of statutes laid down in the 
Jameson case of 1896 * : — 

' It may be said generally that the area within which a statute is to 
operate, and the persons against whom it is to operate, are to be gathered 
from the language and purview of the particular statute. But there 
may be suggested some general rules - for instance, if there be nothing 
which points lo a contrary intention, the statute will be taken to apply 
only to the United Kingdom. But whether it bo confined in its 
ojieration to the United Kingdom, or whether, as is the case here,’ it be 
a]jplied to the whole of the Queen’s dominions, it will be taken to apply 
to all the iiersons in the United Kingdom, or in the Queen’s dominions 
as the case may be, including foreigners who daring their residence there 
owe tcinjiorury allcgiiuire to Her Majesty. And, according to ite con- 
text, it may be taken to apply to the Queen’s subjects eveiywhere, 
whether within the Queen's dominions or without. One other general 
canon of eunstruction is this -that if any construction otherwise be 
possible, an Art will not lie construed as ajiplying to foreigners in respect 
to acts dune by them outside the dominions of the sovereign power 
enacting. Tliat is a rule liased on international law, by which one 
sovereign ]iowoi' is hound to rosiioct the subjects and the righte of all 
other sovereign jiowers outside its own territory.’ 

Iliider these clivuiiistaiiees the elasscH of cases in which 
Parliainoiituiy legislation has given jurisdiction to British 
courts in i'es]iiTt of offences eoiiiinitted out of British territory 
are not iiiiinerous. The most imjiortant of them are as 
follows ; — 

(1) Offences coiinuitted at sea. 

(2) Treason. 

(3) Murder and manslaughter. 

(4) Slave trade offences. 

(5) Offeiice.s against the Explosive Substances Act, 1883. 

(0) Offences, such as forgery and perjury, committed abroad 

with reference to proceedings in some British court. 

(7) Bigamy. 

(8) Offences against certain provisions of the Foreign 
Enlistment Act, 1870, 

' S. V. Jameson, [ifkK)] 2 Q. B. 425, 430, Judgement of Lord Boaaell, 
L. J., on demurrer to indictment. 

* See 33 fc 34 Viet, c 90, s. 2. 
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(i) The exercise by Ebiglish courts of jurisdiction in Oftenoei 
respect of offences committed on the high seas arises from the 
necessities of the case, i.e. from the absence of territorial 
jurisdiction. These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, in the exercise of 
their ordinary criminal juiisdiction . They were originally dealt 
with by the court of the admiral, but are now, under various 
enactments, triable by ordinary courts of criminal jurisdiction 
as if committed within the local jurisdiction of those courts.^ 

The jurisdiction extends to offences committed on board 
a British ship, whether the ship is on the open sea or in 
foreign territorial waters below bridges, and whether the 
offender is or is not a British subject or a member of the 
crew, and although there may be concurrent jurisdiction in 
a foreign court.® The principle on which Parliament exer- 
cises legislative, and the courts judicial, powers, is that a 
British ship is to be treated as if it were an outlying piece 
of British territory.* Theoretically, Parliament might, with- 
out bringing itself into conflict with the rules of inter- 
national law, legislate in every case in respect of an offence 
committed by a British subject on board a foreign ship when 
on the high seas. But it has abstained from doing so in oases 
where the British subject is a member of the crew of the 
foreign ship, because he may bo treated as having accepted 
foreign law for the time, and because of the practical difB- 
culties which would arise if members of the same crew were 
subject to two different laws in respect of the same offence. 

The principles on which Parliament has exercised its legis- 
lative powers with respect to offences on board ship are 

* See 4 & 5 Will. IV, c. 36, fi. 22 ; 24 & 25 Vict. 00. 94 and 97 ; 57 4 58 
Viet. 0. 60, s. 684 ; and as to the Colonics, 12 4 13 Vict. c. g6. 

* S, V. Anitreon, L. B. l 0 . C. R. 161 j B. v, Corr, 10 Q. B. D. 76. The 
rule is subject to modifications in the case of alien enemies, or aliens on 
hoard Rnglish ships against their will. Bee Stephen, tixekyty 0/ (he Crimiiuil 
Law, IL 4-8. 

* The analogy is not complete. For instance, a Biitiah ship in foreign 
territorial waters is, or may be, subject to a double jurisdiction. 
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illustrated by ss. 686 and 68^ of the Merchant Shipping 
Act, 1894 (57 & 58 Viet. c. 60), which run as follows ; — 

‘ 680 . — (i) Where any iierscn, being a British subject, is charged 
with having committed any oflcnce on board any British ship on the 
high seas, or in any foreign jiort or harbour, or on board any foreign 
ship to which ho does not belong, or, not bmng a British subject, is 
charged witli liaving eommitted any oSenco on board any British ship 
on the high seas, and that person is found within the jurisdiction of 
any eourt iu Her Majesty’s dominions, which w ould have had cognizance 
of the oifenee if it had been committed on board a British ship within 
the limits of its ordinary jurisibetiun, that court shall hare jurisdiction 
to try the oSenco as if it had been so committed. 

12 AX') ‘('i} Nothing in this section shall affect the Admiralty Offences 
Vict.c. qO, (Colonial) Act, 1849. 

‘687. All offences against pioiierty or person committed in or at 
any jilace cither ashore or afloat out of Her Majesty’s dominions by 
any master, scamau, or a]>prentice, who at the time wiicn the offence 
was committed is, or within throe mouths pre\ lously has been, employed 
in any British Kliip, shall be deemed to be oflences of the same nature 
resjiectively, and be liable to the same punishment respectively, and 
bo inquired of, beard, tritxl, dolermiiied, and adjudged in the same man- 
ner and by the same courts and in tbo same places os if those offences 
hod been committed within the jurisdiction of the Admiralty of England; 
and the costs and cxjicnses of the prosecution of any such offence may be 
dirootod to be juid as in the case of costs and expenses of prosecutions for 
offences committed within the jurisdiction of the Admiralty of England.’ 

ycclion 089 gives jxiwers of aircst, &c.. in cases where 
jurisdiction iimy be exercised under s. 687. 

It will be observed that s. 686 draws a distinction between 
British sulijects and others, and between British subjects 
who do, and those who do not, belong to a foreign ship. 
The terms in which s. (187 are expressed arc very wide, and 
it is ikiBsible that Knglish courts in construing them would 
limit their application with reference to the principles of 
international law . Nee the remarks in R. v. Anderson, where 
the ease was decided independently of the enactment repro- 
duced by this section.^ 

* Piracy by the law of nations, committed on the open sea, whether by 
a British subject or not, is tcialde by an English court under the criminal 
jurisdiction derived from the Admiralty. But this jurisdiction is not 
conferred bj' any special statute. As to what constitutes piracy jvrt 
genliutn, sec Altor/ny-Geiural for the Colony of Hong Kong v. Kwolc-a-Sing, 
L. R. 5 P. C. 179, 199 (1873), and Stephen, ffwtory of the Criminal Law, u. 27. 
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(2) Treascm committed abroad is triable in England under Treason, 
an Act of 1543-4 (35 Henry VIII, e. 2). Treason, if com- 
mitted in the territory of a foreign State, may very possibly 

not be an offence against the law of that State, and therefore 
not be punishable by the courts of that State. 

(3) Murder committed by a British subject in foreign Murder 
territory was made triable in England under a special com- slaughter, 
inishion of oyer and terminer by an Act of Henry VIII (33 

Henry VIII, c. 23). It was by a special commission under 
this Act that Governor Wall was, in 1802, tried and convicted 
of a murder committed in 1782.^ The Act was extended by 
an Act of 1803 (43 Goo. Ill, c. 113, s. 6) to accessories before 
the fact and to manslaughter. Both these enactments were 
repealed by an Act of 1828 (9 Geo. IV, c. 31), which re-enacted 
their provisions with modifications as to procedure. The 
Act of 1828 was repealed and reproduced with modifications 
by an enactment in one of tho consolidating Acts of 1861 
(24 & 25 Viet. c. 100, 8. 9), which is tho existing law. 

(4) Offences against the Slave Trade Acts are triable by slave 
English courts if committed by any person within the King’s offences, 
dominions or by any British subject elsewhere (see 5 Geo. IV, 

c. 114, ss. 9, 10). 

(5) Offences against the Explosive Substances Act, 1883 Offences 
(40 & 47 Viet. c. 3), i.c. offences by dynamiters, are triable 

by English courts when committed by any person in any “re Sub- 
part of the King’s dominions or by any British subject Act. 
elsewhere. 

(6) Offences such as perjury and forgery arc triable where Perjury 
tho person charged is apprehended or in custody. See s. 8 of forgery, 
tho Perjury Act, 1911 (3 & 4 Geo. V, c. 6) and s. 14 of the 
Forgery Act, 1913 {3 & 4 Geo. V, c. 27). 

(7) Under s. 57 of the Offences against the Person Act, 1861 Bigamy. 
(24 & 25 Viet. c. 100), bigamy is punishable in England or 
Ireland, whether the bigamous marriage has taken place in 
England or Ireland or daenvhere, but the section does not 

‘ Stephen, Hialory of Me Criminal Law, ii. 2. 
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extend to any second marriage contracted elsevlieie than 
in England or Ireland by any other than a subject of His 
Majesty. 

(8) The Foreign Enlistment Act, 1870 (33 & 34 Viet. c. 90), 
is declared by s. 2 to extend to all the dominions of His 
Majesty, including the adjacent territorial waters, and some 
of its |)ro visions, e.g. ss. 4, 7, extend to offences committed 
by any person being a British subject within or without His 
Majesty’s dominions. The construction and operation of 
this Act were commented on in the case of R. v. Jameson, 
(1896] 2 Q. B. 425. 

British subjects in the projier sense are of two classes : — 

(1) Natural-born British subjects ; and 

(2) Naturalized British siabjccts. 

Every person born uithin the King's dominions, whether 
of British or of foreign parents, is a natural-bom British 
subject, unless he has renounced his British nationality in 
manner provided liy s. 4 of the Naturalization Act, 1870 
(33 & 34 Vict. c. 14). 

Persons born out of the King's dominions whose fathers 
or grandfathers in the male Ime were natural-bom British 
subjects are also by Act of Pdriiament ^ natural-bora British 
subjects, subject to certain exceptions and qualifications, 
unless they have renounced their British nationality in 
manner provided by law . 

Naturalized British subjects may have become so either 
by virtue of the imperial Naturalization Act of 1870, or by 
virtue of the law of a British poHsession. The rights of 
aliens naturalized under the imperial Act are not expressed 
by the Act to extend beyond the United Kingdom (s. 7). 
Naturalization by virtue of the law of a British possession 
does not operate beyond the limits of that possession. But 
it would seem that the holders of certificates of naturalization 
granted either under the imperial or under a colonial Act, 


* 25 Edw. Ill, slat. 2 i 7 Aoitc, c. 5, b. 3 ; 4 Geo. 11, 0. 21 j 13 Geo. Ill, 

C. 21. 



v] BRITISH JfURISDieTION IN NATIVE STATES 379 

are entitled to claim British protection in all foreign countries 
other than their country of origin^ 

The rights of an alien to whom a certificate of naturaliza- 
tion is granted under the Act of 1870 are subject to the 
qualification that he is not, when within the limits of the 
foreign State of which he was the subject previously to obtain- 
ing his certificate of naturalization, to be deemed to be 
a British subject, unless he has ceased to be a subject of that 
State in pursuance of the laws thereof, or of a treaty to that 
effect (33 & 34 Viet. c. 14, s. 7). 

A child born abroad of a father or mother (being a widow) 
who has obtained a certificate of naturalization in the United 
Kingdom is, if during infancy he becomes resident with the 
parent in the United Kingdom, to be deemed a naturalized 
British subject (see 33 & 34 Viet. c. 34, s. 10 (5) ). 

In many of these cases there may be a double nationality. 
This is specially apt to occur in the case of the children or 
grandchildren, born abroad, of British subjects. The Acts 
Tkhich gave such iiersous the status of British subjects were 
passed for a special purpose, are apt to cause conflicts of law, 
and arc not always suitable to Oriental circumstances. 
Enactments of this kind ought, it may reasonably be argued, 
to be construed secundum materiam. It aiipears to have been 
held at one time that the expression ‘ natural-born subjects ’ 
is, in the statutes affecting India, always taken to mean 
European British subjects,^ and, although this position can 
no longer be maintained in its entirety (see, e.g., 21 & 22 
Viet. 0. 106, 8. 32), there is ground for argument that it may 
be construed subject to restrictions in its application to 
descendants of non-European subjects of the Grown. 

’ For a. discussion of the didicult questions which have been raised as 
to the efiect 0! the statuUny piovisiuus under which ccrtibcatcs of naturaliza- 
tion ore granted, and particularly as to the construction of g. ^ of the 
Natunlization Act, 1870, see the Report of the Interdepartmental Com- 
mittee on the Naturalization Laws, 1901 ; Cd. 723. The Act of 1870 is 
now superseded by the British Nationality and Status of Aliens Act, 1914. 
Naturalization of aliens in India is providvd for by Act XXX of 1852, which 
most be read with leforenoe to the later imperial Acts. 

* See Mmutes by Sir H. B. Maine, No. 97. 
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The conclusiona to be drawn from the enactments and Uie 
reported decisions appear to be — 

(i) It would not be consistent with the principles of inter- 
national law regulating the relations between indepen- 
dent civilized States 1 for English courts to exercise, or for 
Parliament to confer, juriwliction in respect of offences 
cominitted by foreigners in foreign territory. ‘ I am 
not aware,’ says the late Mr. Justice Steidien, ‘ of any 
execptioii to the rule llmt crimes committed on land 
by foreigners out of the United Kingdom are not subjeet 
to the criminal law of England, except one furnished 
by the Merehant Shipping Act of 1854 (17 & 18 Viet, 
e. 104, s. 267). There may bo exceptions in the orders 
made under the F'oreign Jurisdiction Aets.’^ 


(2) English courts aic unwilling to exercise, and Parliament 
is unwilling to confer, jurisdiction in respect of offences 
committed by British subjects in foreign territory, 
oxeO|)(. in special classes of enses. 

With i'esj)eet to olleneas committed in Briti.sh territory and 
abetted in foreign territory, or vice versa, it is difficult to 
lay down any general pmjtosition which doe.s not require 
numerous qualiticutions. 

lu the ease of felonies eoinmitted in England or Ireland 
and aided in foreign temtory, the law is settled by the 
Accessories and Abettors Act, i8(»r (24 & 25 Viet. c. 94, s. 7), 
which enacts tlrat wheie any felony has been completely 
committed in England or Indancl, the offence of any person 
who has been an accessory, eitlier before or after the fact, 
to the felony, may be dealt with, inquired of, tried, deter- 
mined, aiul punished by any court which has jurisdiction to 
try the principal felony, or any felonies committed in any 


' But Bce tho ({uuUyiug note above, p. 

' Ilntori/ of the t'riimnal Imw, 11. 12. Section 267 of tho Act of 1S54 is 
now lepresentcd by s. 687 of the Act of 1804 noticed above. As to the 
orders under tho Foreign Jurisdiction Acts, see below, p, 383. There 
may also be an exception in tbc case of a breach of duty to the Crown 
committed abroad by a foiuign servant of the Crown. 
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county or place in which the act by reason whereof that 
person has become accessory has been committed ; and in 
any other case the offence of an accessory to a felony may 
be dealt with, inquired of, tried, determined, and punished 
by any court which has jurisdiction to try the principal felony 
or any felonies committed in any county or place in which 
the person being accessory is apprehended, or is in custody, 
whether the principal felony has been committed on the sea 
or on the land, or begun on the sea or completed on the land, 
or 1>egun on the land or completed on the sea, and whether 
within His Majesty’s dominions, or without, or partly within 
His Majesty’s dominions, and partly without. But there is 
no similar comprehensive enactment with respect to misde- 
meanours, and it is obvious that different considerations would 
apply in the case of such breaches of statutory regulations as 
are not necessarily offences by the law of another country. 

As to offences committed in foreign territory and instigated 
or aided in England, questions of great importance and 
delicacy have arisen. These questions were raised in the 
famous case of R. v. Bernard,^ and arc touched on by tho 
late Mr. Justice Stephen in his liistory of the Criminal Law. 
His conclusion is that , ‘ u hatever may be the merits of tho 
ease legally, it seems to be clear that the legislature ought 
to remove all doubt about it by putting crimes committed 
abroad on tho same footing as crimes committed in England, 
as regards incitement, conspiracy, and accessories in England. 
Exceptions might bo made as to political offences, though 
1 should be sorry if they rvero made wide.’** The English 
legislature has, however, never gone so far as to adopt these 
conclusions in general terms, though it has declared the law 
in particular cases. Thus, with respect to murder and 
manslaughter, the Offences against the Person Act, 1861 
(24 & 25 Viet. c. 100, ss. 4, 9), has enacted in substance that 
IJersons who conspire in England to murder foreigners abroad, 

‘ Fustor and FuiUaon, 240 (1858} ; 8 State Trials, N. S., 887. 

’ Vol ii, p. 14. 
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or in England incite people to commit mnrder abroad, or 
become in En g lan d accessories, whether before or aftw the 
fact, to murder or manslaughter committed abroad, shall be 
in the same position in every respect as if the crime committed 
abroad bad been committed in England. 

As to theft, it was decided in 1861,^ on a question which 
arose under an Act of 1827 (7 & 8 Goo. IV, c. 29), that where 
goods arc stolon abroad, o.g, in Guernsey, there could not be 
a conviction for receiving the goods in England, and this 
decision was considered applicable to cases under the Larceny 
Act, 1861 (24 & 25 Viet. c. 96), by which the Act of 1827 
was n>placcd. This loophole in the criminal law has now 
been htop]MHl by the Larceny Act, i8c/> (59 & 60 Viet. c. 52), 
which punisUcH receipt in the Ignited Kingdom of property 
stolen outside the United Kingdom. A similar question 
arose at Hoinbay in i88i - (ni the construction of ss. 410 and 
411 of the Indian Penal ('ode ; and it was held by the majority 
of the Court that certain bills of exchange stolen at Mauritius, 
where the Indian Penal Code was not in force, could not bo 
regarded as stolen property within the meaning of s. 410 so 
as to make (ho person receiving them at liombay liable under 
a. 411. In order to meet this decision, Act VTII of 1882 
amended the definition of stolen property in s. 410 of the 
Penal Code by adding the words, ‘ whether the transfer has 
been made, or the misappropriation or breach of trust has 
been committed, within or without British India.’ The 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the law, 
but to the principles on which legislation should proceed. 
Legislation with respect to offences committed in foreign 
territory and iu.'itigated or aided in British territory always 
requires careful consideration, especially in its application to 
foreigners, and with reference to minor offences, which may 
be innocent acts under the foreign law. 

* Rfg. V. Ikbrwd, 11 Cox C. C. 207. 

’ Empress v. S. Moarga Chelty, I. L. R. 5 Bom. 338. 



v] BRITISH JURISDICTION IN NAUVE STATOS 383 

Under the Orders in Council made in pursuance of the 
successive Foreign Jurisdiction Acts British courts have 
been established and British jurisdiction is exercised in 
numerous foreign territories in respect not only of British 
subjects, but of foreigners, i.e. in cases to which Parliamentary 
legislation would not ordinarily extend. But this jurisdiction, 
though recognized, confirmed, supported, and regulated by 
Acts of Parliament, derives its authority ultimately, not 
from Parliament, but from powers inherent in the Crown or 
conceded to the Crown by a foreign Stated 

The jurisdiction arose historically out of the arrangements 
which have been made at various times l)etwcen the Western 
Powers and the rulers of Constantinople. These arrange- 
ments date from a period long before the capture of Con- 
stantinople by the Turks. As far back as the ninth and 
tenth centuries the Greek Emperors of Constantinople granted 
to the Warings or Varangians from iSoandinavia capitulations 
or rights of extra territoriality, which gave them permission 
to own wharves, carry on trade, and govern themselves in 
the Eastern capital. The Venetians obtained similar capitu- 
lations in the eleventh century, the Amalfians in 1056, the 
Genoese in 1098, and the Pisans in iiio, and thenceforward 
they became extremely general. When the Turks took 
Constantinople they did little to interfere with the existing 
order of things, and the Genoese and Venetian capitulations 
were renewed.* The first of what may be called the modem 
capitulations was embodied in the Treaty of February, 153I, 
between Francis I of France and Soliman the Magnificent. 

‘ The first and most important section of the Foreign Jurisdiction Act. 

(53 A 54 Viet. c. 37), IS m form a declaration as woll as an enact- 
ment. Section 2 is m form an enactment only, and possibly the difference 
was intentional. 

’ Sec the Introduction by J. Theodore Bent to Early Voyayes and Tratdt 
in f%e Lewni, pp. u, iii — Fuhlications of the Hidiluyt Society. Mr. Bashdall 
has drawn an interesting parallel between tho self governing communities 
of foreign merchants m Oriental countries and the self-governing communi- 
ties of foreign students which, at Bologna and elsewhere, were eventually 
developed into Universities {VntttNthM of Ewope tn the Middle Agea, 
■■ 153). As to the jurisdiction over students at Bologna, see ibid. pp. 178 sqq. 
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This treaty, although, ae has been seen, it embodied no new 
principle, yet from another point of view marked a new and 
important departure in international law, if and so far as 
international law can be said to have existed at the beginning 
of the sixteenth century. The modem capitulations nega- 
tived the theory that the ‘ infidel ’ was the natmal and 
necessary enemy of a Christian State, and admitted the Maho- 
me<lan State of Turkey for limited purposes into the family 
of European Christian States. At the same time they recog- 
nized the broad differences between Christian and Mahomedan 
institutions, habits, and feelings by insisting on the with- 
drawal from the jurisdiction of the local courts of Christian 
foreigners who resorted to Turkish territory for the purposes 
of trade, and by establishing officers and courts with juris- 
dietioii over disputes })etw(‘en such foreigners. 

The juineiples on which separate laws and a separate 
jurisdiction have been at times different and in different 
countries elaiined on l>eha1f «>f Western foreigners trading 
to the Bast were enunciated, many generations afterwards, 
by Lord Stowoll in a passage which has become classical : — 


‘ It is contended on this j)oint that the King of Oreat Britain does 
not hold tho British possessions in the East Indies in right of sovereignty, 
and therefore tli.it the character of British merchants does not neces- 
s.irily attach on foreigners loc.ally resident there. But taking it that 
such a p-irainouiit sovereignty on the jiurt of the Mogul princes really 
and solidly e.xists, and that Great Britain cannot be deemed to possess 
a sovereign right there ; still it is to be remembered that wherever even 
a mere factory is founded in the eastern parts of the world, European 
jicrsuns trading under t ho shelter and proteetion of those establishments 
are conceived to take their national character from that association 
under which they li\ e <nid carry on their commerce. It is a rule of the 
law of nations, applying practically to those countries, and is different 
from what prevails ordinarily in EuToi>e and the western parts of the 
world, in which men lake their present national character from the 
general character of the eountry in which they are resident. And this 
distinction arises from tho nature and habit of the countcios. In the 
western ports of the world alien merehants mix in the society of the 
natives ; access and intermixture ore permitted ; and they become 
incorporated to almost the full extent. But in the East, from the oldest 
times, an immiscible character has been kept up ; foreigners are ntit 
admitted into the general body and mass of the society of the nation ; 
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E y coDlinae strangera and sojourners as theii fathers were — Dorie 
%ra suam non intermueuU undam. Not acquiring any national 
character under the general sovereignty of the country, and not trading 
under any recognized authority of their own original country, they have 
been held to derive their present character from that of the association 
or factory under whose protection they live and carry on their trade.’ ’ 

The first of the capitulations granted to England bears 
date in the year 1579,* and two years afterwards, in 1581, 
Queen Elizabeth established the Levant Company for the 
purpose of carrying on trade with the countries under the 
Ottoman Porte. In 1605 the company obtained a new 
charter from .Tames I, and this charter, as confirmed by 
Charles II, recognized by various Acts of Parliament, and 
supplemented by usage, oonstitiited the basis of the British 
consular jurisdiction in the East until the abolition of tho 
Levant Company in 1825.* 

By the charter of King James, as confirmed by tho charter 
of King Charles, the company was invested with exclusive 
privileges of trade in great part of tho Levant and Mediter- 
ranean seas, and with a general power of making by-laws 
and appointing consuls with judicial functions in nil the 
regions so designated. 

Tho charter of King James was altogether in the nature 
of a prerogative grant from home, and was not founded on 

‘ Thi, Indian Chiif, (i8(X)) ? Rotinxon, Adm. Ilcp. p. 28. Rcc also tho 
remarks of Dr. liiishingtoii m the t.ise of tlio btronui, (i8t)3) 2 Moo. P. C., 
N. S , p, 183. 

' The capitulations wifii Knolaml now m force were- confirmed by the 
Treaty of the Dardanelles in iSog. and an- to Ih* foiiml in Herfslet’s Treatirs, 

11. 340, and in Aitchibon’s Treahe-,, thud edition, vol. m. Appendix I. 

’ The statements in the follnwinj; paraprapfas, as to the jurisdiction 
exercised hy the officers of the Levant Company, are derived partly from 
a memonuidum written foi tlie Pondgn Office by the late Mr. Hope Scott 
(then Mr. J. B. Hope), by whom the Pon’ign Jurisdiction Act, 1843, was 
drawn. [This memorandum, which at Uio date of the llrst edition of this 
liook had not been published, is now printed as Appendix VI to Sir Henry 
Jenkyna’a Britiik Pide and Jiiriadictton bctfowl the fieoa.] See also the cane 
of The Tjoemia ; I'apnynnni v. The Rueeian Pleam Hamyalion Company, 
i Moo. P. 0 ., N. S , iCii. As to tlw liistory of the licvant Company, aoo 
Mr. Bent's hdroduction to Knrly Voyages and Traiels in the Levant, noticed 
above, and the article on ‘ Chartered Companies ’ in the Kneydopaedia of the 
' Laws of England. 
uu 
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any recital of concessions made by the various sovereigns in 
whose dominions it was to take effect. It did not expressly 
refer to any such concessions as the basis of a power to with- 
draw British subjects from the foreign tribunals, and such 
• a power was apparently assumed even in cases in which those 
tribunals might, according to the local law, supply the legiti- 
mate forum. The charter merely provided that there should 
be no infraction of treaties. 

The main strength of the coercive jurisdiction .given by 
the charter appears, in Turkey at least, to have depended, 
on the one hand, upon the corporate character of the com- 
pany and the power which it thus had over its own members, 
and, on the other hand, iqKm its exclusive privileges of trade 
which enabled it to prevent the influx of disorderly merchants 
and seamen. 

The charter did not contemplate the exercise of any criminal 
jurisdiction ])ro]Krly so called, nor any of a civil character 
in mixed suits. These branches of the consular jurisdiction 
in the Bast are probably of gradual acquisition, and perhaps 
were not claimed at the time when King James and King 
Charles granted their charters. 

DiiBoiu- The jurisdiction conceded by the Sublime Porto was 
Lorant exercised mainly ^ by officers called consuls^, who were 

Company, appointed by the Levant Company, and whoso procedure 
was regulated by by-laws of the Company made under powers 
very like those granted to the East India Company. 

The Levant Company, with its exclusive privileges of 
trading and its indefinite legislative and judicial powers, 
closely resembled the East India Company ; and the legal 


' 'J'hc jurisili.'tion was cxen;w.d uImi by tho amliHssador, who was 
nj>|KiiiiUHl by tlii' Cniwii. bill wa» imtil 1803 nomm.ited and paid by the 
Ix'vnnt Company. He rontmiied to be chief judj>o of the consular court 
down to 1857. 

’ Of course the use of the word ‘ consul ’ is of much older date ; see 
Murray's Dietioniirj’, and T)u Canpe, s. v., and the Report of tho Select 
Committee of the House of Commons on Consular Establishments, 1835. 
As to the French consuls in the Levant during and before the seventeenth 
century, see Masson, Hiit. du Commerce Franfais dans le Levant, p. rdv. 
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difficulties which arose when the East India Company extended 
the exercise of its legislative powers beyond the staff of its 
factories illustrate the technical difficulties which arose or 
might have arisen under the jurisdiction exercised by the 
consular officers of the Levant Company. But, as the East 
India Company grew, the Levant Company dwindled, and 
in 1825 it was formally dissolved. The Act which provided 
for its dissolution (6 Geo. IV, c. 33) enacted that thereafter 
all such rights and duties of jurisdiction and authority over 
His Majesty’s subjects resorting to the ports of the Levant 
for the purposes of trade or otherwise as were lawfully exercised 
or performed, or w'hich the various charters or Acts, or any 
of them, authorized to bo exercised and performed, by any 
consuls or other officers appointed by the Company, or which 
such consuls or other officers lawfully exorcised and per- 
formed under and by virtue of any power or authority what- 
ever, should bo vested in and exercised and performed by such 
consuls and other officers as His Majesty might be pleased 
to appoint for the protection of the trade of His Majesty’s 
subjects in the ports and ])laieB mentioned in the charters 
and Acts. 

The intention of the Act, doubtless, was to transfer to the Di£5wil- 
consular officers appointed by the Crown all the powers 
formerly vested in the consular officers appointed by the 
Levant Company. But it soon appeared that the dissolution Levant 
of the Company materially increased the difficulty of the 
task imposed on the consuls. The authority which had 
previously supported them was gone, and the prescriptive 
respect which might formerly have attached to the powers 
conferred by the charter was disturbed by the necessity 
which had now arisen of testing those powers by the recog- 
nized principles of the English constitution. 

In 1826 the law officers of the Crowm threw doubts on 
the legality of the general jwwers of line and imprisonment, 
and of the power which had previously been held to be vested 
in the consuls of sending back British subjects in certain 

0C2 
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oasos to this country, and thus the coercive character of the 
jurisdiction was greatly shaken. 

Moreover, the Act of George IV had made no provision 
in lieu of the Company’s power of framing by-laws, and no 
method had been devised for meeting the difficulties arising 
out of a strict adherence to English jurisprudence and out 
of deviations from it by the consular tribunals. 

And, lastly, the criminal and international jurisdiction had 
gradually assuinod a form which the new state of affairs 
rendered in the highest degree important, but the exercise 
of which transcended such authority as the Company’s consuls 
might previously have claimed. 

In 1836, eleven years after the dissolution of the Levant 
Company, an Act (6 & 7 V/ill. IV, c. 78) was passed to meet 
these difliiculties. It recited that by the treaties and capitula- 
tions subsisting between His Majesty and the Sublime Porte 
full and entire jurisdiction and control over British subjects 
within the Ottoman dominions in matters in which such 
British subjects arc exclusively eoncemed was given to the 
British ambassadors and consuls appointed to reside within 
the said dominions, and that it was expedient for the protec- 
tion of British subjects within the dominions of the Sublime 
Porte in EurojK*, Asia, and Africa, and likewise in the States 
of B.irbary, as well as for the protection of His Majesty’s 
ambassadors, consuls, or other officers appointed or to be 
ajiiwinted by His Majesty for the protection of the trade of 
His Majesty's subjects in the said ports and places, that 
provision should be made for defining and establishing the 
authority of the said ambassadors, consuls, or other officers. 
And it went on to enact that His Majesty might by Orders in 
Council issue directions tt> His Majesty's consuls and other 
officers touching their rights and duties in the protection of his 
subjects residing in or resorting to the ports and places men- 
tioned, and also directions fortheir guidance in the settlement of 
differences lietwecn subjects of His Majest}' and subjects of any ' 
other Christian Power in the dominions of the Sublime Porte. 
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The Act of 1836 was a oompleto failure, and remained 
a dead letter. Its language and machinery were in many 
respects defective and open to objection. 

British extra-territorial jurisdiction in the Levant was 
derived from two main sources ; the authority of the Sublime 
Porte and the authority of the Crown of England. The 
charters of James and Charles ignored one of these sources, 
and used language which seemed to treat the jurisdiction 
exercised by the consular officers of the Levant Company as 
resting exclusively on the prerogative of the Crown. The 
language of the Act of 1825 was sufficiently general to include, 
and was perhaps intended to include, authority derived from 
the Porte and from the consejit of other European Powers, 
but the Act makes no siiecilic reference to either of these 
sources. The Act of iSjO erre<l in the opposite direction. 
Its language was so framed as to countenance the theory, 
always disavowed by the English Government, that British 
ambassadors and consuls were in rcsix'ct of their jurisdiction 
delegates of the Porte, instead of being officers of the Crown 
exercising powers conceded to the Crown by the Porte. 

Again, the preamble, by referring sijccifically to the capitula- 
tions, and to cases in which British subjects were exclusively con- 
cerned, tended to discredit those important parts of the juris- 
diction which had arisen from usage or which related to cases 
affecting foreign subjects under the protection of Great Britain. 

Usage had played an imimrtant part in the development 
of British jurisdiction in the Levant. At the outset that 
jurisdiction, as has been seen, did not include criminal juris- 
diction, properly so called, nor civil jurisdiction in suits 
of a mixed character. But by 1836 the subject-matter of 
this jurisdiction appears^ to have included, either generally 
and constantly or in some jilaoes and occasionally — 

(1) Crimes and offences of w'hatcver kind committed by 
British subjects ; 

(2) Civil proceedings where all parties were British subjects ; 

' According to Mr. Hope Scott. 
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(3) Civil procccdiugs whore the defendant wat a British 
subject and the plaintiS a subject of the Porte ; and 

(4) Civil proceedings where the defendant was a British sub- 
ject and the plaintiff subject to another European Power. 

And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subjects, but equally on behalf of 
subjects of other Powers navigating under the flag, or claim- 
ing the protection, of Great Britain. It must be borne in 
mind that the Ionian Islands were at that time under the 
protection of the British Government, and that cases in 
which Ionian islanders were concerned were apt to come 
bc'foro the consular courts at Constantinople and elsewhere 
in the Levant. But, besides the Ionian islanders, there was 
a motley ereu of ijersons of differtmt nationa]itic.s, hangers-on 
of the embassy and others, who for reasons more or less 
legitimate elaimed British protection. This was the origin 
of the class of protected jK'rsons referred to in modern Orders 
in Coimeil under the Eoieign Jurisdiction Aels.’ 

Lastly, the Act was so vaguely worded as to leave great 
room for doubt as to the itowcrs conferred hy it on the Crown, 
and particularly as to how far the Crown could in accordance 
with it cxercLso powers of legislation. This was a matter of 
the greatest moment. Under the capitulations the ‘ custom ’ 
of the English was to be observed 011 the decision of any suit 
or other difference or disimte amongst the English themselves. 
And in proceedings between English and Eurox)ean8 the 
forum rci was customarily allowed to entail the application 
of English law to an English defendant, but a strict adherence 
to English jurisprudence had never been observed. The law to 
be administered was so vague and uncertain that a power 
to declare and modify it had become imperatively necessary. 

The Act of 1836 was repealed and superseded by the 
Foreign Jurisdiction Act of 1843 (6 & 7 Viet. c. 94). This 

' It U well known how acandslously the privilege of claiming foreign 
proteetioi) has been abused in places like Tangier. As to the restrictions 
placed on this pru-Uego in Turkey see Young, Corps de Droit Ottoman, ii 230. 
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Act, the prorisions of which arc now embodied in the Foreign 
Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), was as conspicuous 
a success as its predecessor was a conspicuous failure. Its 
merits were that its recitals were sufficiently comprehensive 
to cover all possible sources of extra-territorial jurisdiction, 
and that its enacting words embodied a formula of great 
simplicity, and yet sufficiently elastic to cover all modes in 
which extra-territorial jurisdiction need be exercised. The 
theory on which the Act proceeded was that, in places beyond 
the Queen’s dominions where the Queen had jurisdiction, 
she ought, with respect to the persons under that jurisdiction, 
to be in the same position as that which she occupies in 
a territory acquired by conquest or cession, that is to say, 
ought to have full power of legislating by Order in Council. 
The Act recited (as the Act of 1890 now recites) that by 
treat}', capitulation, grant, usage, sufferance, and other lawful 
means Her Majesty hath power and jurisdiction within divers 
countries and places out of Her Majesty’s dominions, and 
that doubts have arisen how far the exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed. It then declared and enacted, 
in terms reproduced by the Act of 1890, that ‘ it is and shall 
be lawful for Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction which Her Majesty now hath, or may 
at any time hereafter have, within any country or place out 
of Her Majesty’s dominions in the same and as ample a 
manner as if Her Majesty had acquired such power or juris- 
diction by the cession or conquest of territory.’ 

To illustrate the effect of this enactment by a concrete 
instance, the TCing has, with respect to the jurisdiction exer- 
cisable by him at Shanghai, a place within the territorial 
limits of the empire of China, the same pow'er as be has in 
Hong Kong, a British Crown colony outside the territorial 
limits of Chiiui and acquired by cession. 

Under the Foreign Jurisdiction Act of 1843, and the various 
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enactmentB which have been passed for aniending and 
extending it, and which are now embodied in the Consolida- 
tion Act of 1890, consular and other judicial officers have 
been established in all parts of the world where the sovereign 
Power is non-Christian, and extensive codes of law have been 
framed for their guidance.^ In most cases the law adopted 
has been the English law, with the necessary modifications 
and simplifications ; but at Zanzibar, which is much resorted 
to by natives of India, and from officers at which place an 
appeal is given to the High Court of Bombay, the law applied 
is the law of British India.^ A similar course was adopted 
in the Persian Coast and Islands Order in Council, 1889.® 

Three stages may lx* tram! in the history of the Foreign 
Jurisdiction Acts. 

During the first stage they weie aitplied exclusively to 
territories under regular (Jo\erunients to whom consular 
officers were aecredifed, and where eonsular jurisdiction was 
exercised concurrently by the officers of other European 
States. Practically they were only applied to non-Christian 
countries, such as Turkey, Persia, and China. ‘ Such coun- 
tries,' as Mr. Westlake has observed,'* ‘ have civilizations 
differing from Euroja-an, and, so far as they are not Mahome- 
dan, from those of one another. The Europeans or Americans 
in them form classes a])art. and would not feel safe under 
the local admiuisti'ation of justice which, even were they 
assured of its integrity', could not have the machinery neces- 
sary for giving adecpiate protcetion to the unfamiliar interests 
arising out of a foreign civilization. They were therefore 
placed under the jurisdiction of the consuls of their respective 
States, pursuant to conventions entered into by the latter 
with the local Governments.’ 

Turkey was the first country to w'hich the Foreign Juris- 


' See the Onlcrs iu Council printed ux vol. v of tlio Slaiutmy Sides and 
Orders 

* See the Zanzibar Order in Council, 1897. 0 . Bev, V. 87. 

* Slat. S. and 0 . Sto, v, O67, 

* (Jhapiere on Prtnriplea 0/ InUrntUional Law, p. 102. 
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diction Acts were apjdied, and the jurisdiction exercised by Anoma* 
Britbh authorities in Turkey is now regulated by the Ottoman 
Order in Council, 1899,1 which extends to all the dominions 0* Bgypt- 
of the Ottoman Porte, including Egypt. 

The Anglo-French Convention of 1904 virtually recognized 
the predominant position of the British Government in 
Egypt, but Egypt has not become a British protectorate, 
as Tunis has become a French protectorate, and consequently 
Egypt is still subject to the regime of the Capitulations. The 
evils arising out of that regime were forcibly described 
by Lord Cromer in his reports on Egypt for the years 1904 
and 1905.* Egypt, he remarked, stands in the unique position 
of an Oriental country which has assimilated a very consider- 
able portion of European civilization, and which is mainly 
governed by European methods, but which at the same time 
possesses no machinery for general legislation, such as is 
possessed by the various states M'hich, in judicial and adminis- 
trative matters, it is taking as ila model. At present no 
change can be made in any law applicable to Europeans 
without the unanimous consent of nearly all the Powers of 
Europe and the United States of America, and experience 
shows that it is practically impossible to obtain this consent 
even in matters of minor importance. So long as legislation 
was conducted by diplomacy, and so long as fifteen separate 
Powers each possessed the right of liberum veto on each new 
legislative proposal, he regarded any attempt to introduce the 
reforms, of which the country stands so much in need, as prac- 
tically hopeless . The remedy which he suggested was the crea- 
tion of a special legislative body, representative of European 
foreigners in Egypt, and capable of making laws to bind them.’ 


' Slot. Jl. and 0 . Rev. vol. v, p. 742. When Tunis boeame a French pro- 
tectorate it was excluded from, the operation of the Ottoman Order in 
Council then in force. As to the consular courts and jurisdiction in Turkey 
see Young, Corps de Drott Ottoman, i. 279. 

* Egypt, No. I (190;), Cd. 2409 ; Egypt, No. i (1906), Cd. 2817. 

' The capitulations do not apply to the Soudan, which is practioally 
a British protectorate. 
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Second After the Foreign Jurisdictioa Act had beeff' applied to 
countries like Turkey, it became necessary to extend the 
hK^ous foreign jurisdiction to barbarous countries not 

countries, under any settled government. By an Act of l86l (24 & 25 
Viet. c. 31)^ the colonial authorities of Sierra loone vrere 
empowered to exercise jurisdiction in the uncivilized terri- 
tories adjoining that colony. And by an Act of 1863 (26 & 
27 Viet. c. 35) ^ similar provision was made with respect to 
territories adjoining the Cape Colony. A more important 
departure in this stage was marked by the passing of the 
Pacific Islanders Protection Act of 1875 (38 & 39 Viet. c. 51). 
By this Act Her Majesty was empowered to create by Order 
in Council a court of justice with civil, criminal, and admiralty 
jurisdiction over Her Majesty’s subjects within certain islands 
and places in the Western Pacific, ■with power to take cogni- 
zance of all crimes and offences committed by Her Majesty’s 
subjects within any of those islands and places. Three years 
later power was given in more general tons to bring places 
not within the dominions of any settled government under 
the operation of the Foreign Jurisdiction Acts. By s. 5 of 
the Foreign Jurisdiction Act, 1878 (41 & 42 Viet. c. 67), 
now reproduced by s. 2 of the Foreign Jurisdiction Act, 1890, 
it was enacted that in any country or place out of Her 
Majesty’s dominions in or to which any of Her Majesty’s 
subjects were for the time being resident or resorting, and 
which was not subject to any Government from whom Her 
Majesty might obtain power and jurisdiction by treaty, or 
any of the other means mentioned in the Foreign Jurisdiction 
Act, 1843, Her Majesty should, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects® for the 
time being resident in or resorting to that country or place, 
and the same should be deemed to be power and jurisdiction 


‘ ThU Act is still in force, bnt may be revoked or varied by an Order 
in Council under the Foreign Jurisdiction Act, 1890 (see 53 & 54 Viot. 
c. 37, 8. 17). 

' Note that the jurisdiction under these enactments is expressly confined 
to British subjects. 
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had hy Her Majesty therein within the Foreign Jurisdiction 
Act, 1843. 

An important stage was reached when the Foreign Juris- Third 
diction Acts were applied to protectorates. In territories to l^os- 
which the Pacific Islanders Protection Act applies, such as 
iiamoa, British officers and French or German officers may toratos. 
i)e exercising jurisdiction side by side. But in their third 
stage the Foreign Jurisdiction Acts have been applied to 
certain territories in Africa which are under the exclusive 
protectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic relations with any other 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised within the territories is monopolized 
by officers of the British Government instead of being exercised 
by them concurrently nith officers of other European States. 

The term ‘ protectorate ’ acquired iuti'niational recognition ^cogni- 
in the proceedings of the Berlin Conierence of 1885, when African 
it was stipulated (by Art. 34 of the Acte General) that any 
Power which might thereafter either acquire ywssession of ^ 
or assume a yirotectorate over, any territory on the coast ence. 
of Africa, should notify the same to the other signatory 
Powers, in order to give them an opjiortunity of putting 
forward any claim to w'hich they might conceive themselves 
entitled. This stipulation did not apjdy to annexations or 
protectorates in the inti-rioi.^ 

Immediately after the signature of the general Act of Charter to 
Berlin, the Emperor William granted to the German Coloniza- Coloniza- 
tion Society in East Africa a charter of protection, in which g™jg(.y 
he spoke of territories which by certain traders had been 
ceded to him for the German Colonization Society, with 
‘ territorial superiority,’ * and granted to the Society, on 

‘ The general Act of Berlin is to be found in Hortslot, Map 0/ Africa by 
Treaty, i. 20. There are several references to proteotorates in other articles 
of the Act of Berlin, and also m the Bubsoc[Qcnt Brussels Act with respect 
to the African Slave Trade, Hcrtslot, i. 48. 

' The word used in the charter is ‘ Landeshoheit,’ and is translated in 
Hcrtslet’s Map of Africa by Treaty as ‘ sovereign rights.' 
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certain conditions, the authority to exercise alTrights arising 
from their treaties, inoludhig that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojournmg there for com- 
mercial or other purposes.^ 

Qaestions As to the legal and international effects of this charter and 
*®'*®*^ imperial Act of April, 1886, by which the charter 
ohsrtoT. jjjjj apparently been superseded, many questions have been 
raised by writers on international law both in this country 
and on the Continent.^ Have the territories to which they 
apply become German territory in a sense which imports all 
the rights and responsibilities of territorial sovereignty ? Or 
are they merely subject to a German protectorate, implying 
a lesser degree of sovereignty and responsibiUty ? 

In considering theso questions it must be borne in mind 
that Germany liad in r88() practically no colonial exj^rience. 
England, with her vast sj'stcin of colonies and dej^ndencies, 
and with her factories and mercantile establishments in every 
part of the world, is familiar with the bovcral distinctions 
for legislative, judicial, and executive pur^wses between the 
British dominions as a whole and the places oeitside the British 
dominions in which British jurisdiction is exei eised ; between 
the United Kingdom and the colonies and dependencies 
which, with the thjifwl Kingdom, make up the British 
Empire, and are sometimes described collectively in Acts 
of Parliament as British ]K»NHe8sions ; and lastly, between the 
several classt's of British jKJSsessious ; and with the mode in 
which, extent to which, and conditions under which imperial 
authority may be exercised in jdaces belonging to each of 
these categories. Germany, when the present empire was 
formed, had no colonics, and few inqmrtant mercantile settle- 
ments in foreign countries, and the constitution of the empire 
oontauied no provision for the mode in which authority was 
' Hbrtglet, Map of Africa by Treaty , i, J03. 

• Sei, c. g.. Hall Foreign J urisdietion of the British Crown, part ill, chap. 3 ; 
Westlake, Chapters on the Principles of International Law, p. 177 ; Deipagnet; * 
Esstti sstr les Proleelorats, chap. iiL 
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to be exercised in any possessions or colonies which might 
subsequently be acquired. Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or European territories — the 
Bnchsgebtd proper — and their new acquisitions beyond the 
seas ; and the tendency was to distinguish these latter by 
the collective name of protected territory, or ‘ Sehutzgdnei.’ 

It was not unnatural that this appellation should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed ; as to whether they were or 
were not to be treated, for international purposes, as German 
territory ; as to whether the natives were or were not German 
subjects ; and generally as to the nature and extent of the 
rights claimed and responsibilities assumed by the German 
sovereign within these regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
always easy to give a precise answer to questions of this ki n d. 

The German Protectorate in East Africa, with its double 
government by the Ini[X)ri<il Grown and by a chartered 
companv, was a iiolitical experiment resembling in its nature, 
and perhaps consciously modelled on, the earlier form of 
British rule in India. The vagueness of language of the 
German charter and Act finds a close parallel in the vagueness 
of language of the English llcgulating Act of 1773, and this 
vagueness is probably attributable in each case to the same 
causes. As Sir James Stephen has remarked, ^ the authors 
of the Regulating Act ‘ wished that the King of England 
should act as the sovereign of Bengal, but they did not wish 
to proclaim him to be so.’ 

The questions which w’crc raisc'd with reference to the Questions 
German protectorate claimed in 1885 may be raised, and 
have been raised, with reference to the English protectorates 
established in various parts of Africa over regions occupied Africa, 
by uncivilized tribes. The term ‘ protectorate,' it has been 
* Xutuxmar and ii. 129. 
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observed, implies a protecting State and a proteoled State. 
How can it be applied to uncivilized regions where there is 
no organized State to protect ? In what respects does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896. In that 
case the expedition started from two points, one of which, 
Mafeking, was within the boundaries of the Cape Colony, 
and then‘fore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was within the Bechuanaland Protectorate. 
The Lord Chief Justice, in charging the jury,* intimated 
clearly that in his opinion the latter of these places, as well 
as the former, must, at all events for the purposes of the 
Act under which the indictment w'as framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Viet. c. 90, s. ii), be treated 
as if it were within the limits of Her Majesty’s dominions. 


' The {ollowiag arc illustrative specimens of treaties made with native 
cliiefs in Africa : — 

‘ [iKime of chief] hereby declares that ho has piaoed himself and all his 
territories, eountries, [jeojiles, and snbjeets under the protection, rule, and 
govemraeat of the Ini|HTial Britiah Ejist Atrica (Company, and has ceded 
to the said Company all its \iiii. ids] sovereigu rights and rights of govern- 
ment over nil Ids territories eountries, peoples, and subjects, in consideration 
of the said t'ompauv granting the protection of tlie said C'ompany to him, 
ids territories, eountries, peoples, and subjt>cts, and extending to thorn 
the benefit of the rule and govenuuent of the said Company. And ho 
undertakes to hoist and recognize the flag of the said Company.’ Hertslet, 
Map of Africa !>;/ Trenty, i. i(V6. 

‘ Wo, tho undersigned Sub-Chiefs, . . . acting for and on behalf of tho 
Wonyassa ja-ople livmg within [specified limits 1 , most earnestly beseech 
Her Most tiroi'ious Majesty the Queen of Great Britain and Ireland ... to 
take our country, ourselvea, and our peoples under her sjioc'ial protection, 
wo solemnly pledging and binding ourselves and our peoples to observe 
the following conditions : — 

‘ I. That wo give, over all our country within the nbovo-described limits, 
all sovereign rights, and ail and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious Majesty tho Queen [ftc.] 
for all time eondng.’ Hertshd, i. t88. 

It is difiienit to seo what residuum of sovereignty remains after these 
ocssions. 

• Tims, July jp, 1 890. 
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And this might, perhaps, reasonably be held, for the nature 
of the sovereignty exercised by the British Crown within the 
protectorate was such that the British Crown and its agents 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbour- 
ing territory, and consequently such an aggression was within 
the mischief of the Act.^ Zt must be remembered, however, 
that the points of law arising in the Jameson case were not 
fully argued, and that the language of a charge to the jury 
cannot always be construed with the same strictness as the 
language of a judgement. The law was laid down in the 
Jameson case with reference to the construction of a particular 
statute, and the propositions embodied in the chief justice’s 
charge must not receive too wide an application. It seems 
clear that for ordinary purposes the territory of a protectorate 
is foreign and not British territory. If this were not so, 
orders for establishing and regulating the jurisdiction exer- 
cisable within it by British authorities could not be made 
under the Foreign Jurisdiction Act. Perhaps it vould be 
accurate to say that for the purposes of municipal law the 
territory of the Bechuanaland Protectorate is not, but for 
the purposes of international law must be treated as if it were, 
part of the British dominions. The line of division is thin, 
but it exists, and it has its utility. If the objection is raised 
that protectorates of this kind are inconsistent with previously 
received rules and formulae of international law, the answer 
is that they have been found by practical experience to pro- 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference ; that inter- 
national law is an understanding between civilized nations 
with respect to the rules applicable to certain existing facts ; 
that it is in a state of constant growth and development ; 
and that when new facts make their appearance the appro- 
priate rules and formulae will speedily be devised.® 

' See the Older in Council as to juriediH ion in the protectorate, below, p. 405 . 

* The terms ‘ protectorate ’ and ‘ sphere of influeneo ’ have sometimes 
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The application to protect(sates of the machineiy of the 
Foreign Jurisdiction Acts has brought into greater prominence 
the question as to the classes of persons with respect to whom 
the jurisdiction exercised in accordance with those Acts can 
be or ought to be cxerci^d. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated. As the jurisdiction is derived from an arrange* 
ment between the British Crown and the territorial sovereign, 
it clearly can be made exercisable in the case of persons under 
either of those authorities. But in the territories where it 
was first exercised, it was required for the protection of 
foreigners, and was not intended for, and u'as not exercised 
in the ease of, subjects of the territorial sovereign. The 
classes of persons for whom it was intended were either 
British subjects or prsons entitled to the political protection 
of the British Crown. And the Ottoman Order in Council 
of 1899 (Articles 16-19), other Orders in Council framed 
on the same lines, includes British-protected persons in its 
definition of British subjeets (Art. 3) and orders provision for 
the registration of British subjeets as so defined. In the 

been loosel.v treated h» sj-nonymous. But the latter term has merely a 
negative menumg. It implies an en)j»D>ement between two Slates, that 
(ine of them will abstain fnini interfering or cxcreising influence within 
certain territories, wliieh, as between the eontraeting parties, air reserved 
for tile operations of the other. Bueh an engagement does not of itself 
involve the e.vereisi- of any powers or the nssumptiun of any responaibility 
by either State within the sphere of influenee n’served to itself. But the 
oxvlustun of interferi'nee by one of the States within a particular territory 
may involve the assumption by the other of some degree of responsibility 
for the mainlenaiiee of order within that territory. Thus a sphere of 
influenee is a possible protertorale, and tenils to pass into a protectorate, 
jret BS a protectorate tends to imsa into eompletc sovereignty. The chiet 
use of establishing a sphere of influence appears to be to minimize the 
risk of war arising from scrambles fur tenitory, and to obviate the necessity 
for efleetive occupation as a bar to annexation or encroachment by a 
competent State. But the anangeroent on which a ‘ sphere of influence 
is based has, of itself, no international validity, and is not binding except 
on such States as are parties to the arrangement. The phrase was invented 
to meet a transient state of things, and is perhaps tending to become 
obsolete. 
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case of the Laconia} which was between British subjects 
and Russian subjects in respect of a collision between a British 
and a Russian ship, it was found by the Judicial Committee 
of the Privy Council that the Ottoman Government had 
long acquiesced in allowing the British Government jurisdic- 
tion between British subjects and subjects of other Christian 
States exercised by means of consular courts, and that whilst 
there was no compulsory power in a British court in Turkey 
over any but British subjects, a Russian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign. 

The decision in the Laconia case applied to a state of oir- ftoiwe- 

... quences oi 

cumstanoes where there were several Powers exercising extra- establiah- 
territorial jurisdiction in the territories of the same State. 

It requires modification in its application to the conditions torate. 
of a protectorate. The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a State implies the assumption of responsi- 
bility both for the safety and for the good conduct of foreigners 
who resort to the territories of the protected State and who 
are not subjects of the protecting State ; that is to say, for 
matters which, in the case of an independent State, are dealt 
with by diplomatic intervention. And, except where the 
local law and administration of justieo arc in full conformity 
with European standards, this responsibility cannot bo effec- 
tively discharged unless the courts of the protecting State 
exercise jurisdiction over such foreigners. 

Conversely, when the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
administration of justice in accordance with Western ideas, 
the necessity for consular courts of other Western Powers 
disappears. Thus, when France established a protectorate 
over the regency of Tunis and sot up French courts in the 
regency, the Queen consented to abandon her consular juris- 
diction, with a view to British subjects in the regency becoming 

* (1863) 2 Moo. P. C., N. S., 161 ; 33 Law Journal, N. 8., P. M, & A. 11. 

M» Dd 
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jiutioiable by those French courts under the i&me condi- 
tions as French subjects.^ 

Accordingly, the assumption of an exclusive protectorate 
seems to imply the exercise of jurisdiction over foreigners 
and the exclusion of the jurisdiction of foreign consular 
courts, and in the opinion of the latest authorities on inter- 
national law jurisdiction over foreigners is, in such protec- 
torates, legally exercisable.® 

The mode in which the powers exercisable under the Foreign 
Jurisdiction Act have been applied to uncivilized regions, 
and have Iwen gradually extended in their adaptation to 
protectorates, may bo illiisl rated by the Orders in Council 
which have at various times been made for different regions 
in Africa. 

A comparatively early stage in 1 he process of development 
is represented by an Onler of i88q ® under which ‘ local juris- 
dictions ’ could lie constituted where necessary. The Order 
declared that the powers conferred by it within a local juris- 
diction was to extend to the persons and matters following, 
in 80 far as by treaty, grant, usage, sufferance, or other lawful 
means Her Majesty had power or authority in relation to 
such persons and matters, that is to say ; — 

(1) British subjects a.s defined by the Order ; 

(2) The property and personal and proprietary rights and 
obligations of British subjects within the local juris- 
diction (whether such subjects were or were not within 
the jurisdiction), including British ships with their boats 
and the persons and property on board thereof, or 
belonging thereto ; 

(3) Foreigners, as defined by the Order, who should submit 

‘ The British cun alar jurisdiction established in Tunis under the Foreign 
Jurisdiction Acts was cTiircssly abolished by the Order in Council of Decom- 
ber3i, 1883. 

* See, e.g., WcstlaLc, Chapters on Prineijies oj International Lam, p. 187 ; 
InUrnalional Law, Part I, Peace, chap. vi. 

* The Africa Order in Council, i 3 ^. Stat. B. and 0 . Sev., rol. r, p. i. 
This Order and the amonding Order of 1 892 hare been practically sapetseded 
by tho OidoiB of 1902 for British Central Africa and British But Africa. 
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themselTes to a court, in accordance with the provisions 
of the Order ; 

(4) Foreigners, as defined by the Order, with respect to 
whom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty. 

The term ‘ British subject ’ was defined as including not only 
British subjects in the proper sense of the word, but also 
any persons enjoying Her Majesty's protection and, in par- 
ticular, subjects of the several princes and States in India 
in alliance with Her Majesty, residing and being in the parts 
of Africa mentioned in the Order.' The term ‘ foreigner ’ 
was defined as meaning a person, whether a native or subject 
of Africa or not, uho was not a British subject within the 
meaning of the Order. 

Whether the Order authorized the exercise of criminal 
jurisdiction over ‘ foreigners ' seems open to doubt, and the 
exercise under it of civil jurisdiction in respect of a ‘ foreigner ’ 
was expressly declared to require his specific consent in each 
case, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub- 
ject the foreigner was. 

These restrictions on the exercise of jurisdiction over 
foreigners were soon found to he incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 
iSqz. This Order, after reciting in the usual terms that, by 
treaty, grant, usage, suflferance, and other lawful means. 
Her Majesty the Queen had power and jurisdiction in the 
I>art8 of Africa mentioned in the Order of 1889, went on to 
recite that — 

' This language is in accordance with the terma of the enactment which 
ia leproduoed hy a. 1$ of the Foreign Juriediction Act, 1890, and which was 
passed before the Interpretation Act, 1889. 

Dd 2 
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* By the general Act of the Conference of Berlin eign^ in 1883 the 
several Powers who were parties thereto (in this Order referred to ss 
the Bignatory Powers) declared, with respect to ocottpations in Africa 
by any of the Signatory Powers, that the establishment of authority in 
protected territories was an obligation resting upon the lespeotive pro- 
tecting Powers ; and that, in order to the due fulfilment of the said 
obligations, as respects territories and places within the limits of the 
Order of 1889, which Her Majesty should have declared to be under 
the protection of Her Majesty, it was necessary that the subjects of the 
Signatory Powers, other than Her Majesty, should be justiciable under 
that Order in like manner as British subjects, and that for this purpose 
the provisions of the Order referring to British subjects should, as far 
08 practicable, be extended to the subjects of those Powers.’ 


It then proceeded to enact that — 


' Whore Her Majesty has declared any territory or place within the 
limits of the Africa Order in Council, 1880, to he a protectorate of Her 
Majcsty.tho provisions of that Orderhaving reference to British subjects, 
except Part XIV thereof,* shall extend in like manner to foreigners 
to whom this Order applies, and all such foreigners shall be justiciable 
by the ootirfs constituted by the said Order for the protectorate under 
the same conditions os British subjects, and to the extent of the juris- 
diction vested by law in those courts ; and Pari XII * and so much of 
the rest of the Order as reiiiiircs the consent of any foreigner as a con- 
dition of the exercise of jurisdiction shall bo of no force or effect in the 
protectorate, so far as resjicclB foreigners to whom this Order applies.’ 


The Order defined the expression ‘ foreigners to whom this 
Order applies ’ as meaning subjects of any of the Signatory 
Powers, except Her Majesty, or of any other Power which 
had consented that its subjeets should be justiciable under 
the Africa Order of 1889 and the Order of 1892, 

It will be seen that the jurisdiction exercisable under the 
Orders of i88g and 1892, though verj' extensive in its scope, 
was still personal in its character. 

Those Orders were framed by the I’oreign Office. But in 
the meantime the Coluuidl Office had been framing Orders 
which proceeded on different and bolder lines, and which 
appear to give jurisdiction in general terms, without distinction 
lietween British subjects and foreigners, and without reference 
to any aeguieseenoe or consent, express or implied. The 


’ Fart XIV provides for the registration of British subjects. 

* As to civil jurisdiction over foreigners with the consent of themselves 
or their Govemmonts. 
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Order made for the Bechttanaland Protectorate on May 9, 
1891,^ after reciting that the territories of South Africa 
situate within the limits of the Order as described were under 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
had power and jurisdiction in those territories, enacted as 
follows : — 

‘ II. The high oommisaionei may, ou Her Majesty’s behalf, exercise 
all powers and jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Order, and to that end may take or cause to be taken all such measures, 
and may do or cause to bo done all such matters and things within the 
limits of this Order os arc lawful, aud os in the interest of Her Majesty’s 
service he may think expedient, subject to such instructions os he may 
from time to time receive from Her Majesty or through a secretary of 
state. 

‘ III. The high commissioner may appoint so many lit x>erBons as in 
the interest of Her Majesty’s service ho may think necessary to bo 
deputy commissioners, or resident commissioners, or assistant com- 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within which such officers shall respec- 
tively discharge their functions. 

‘ Every such officer may exercise such powers and authorities os the 
high commissioner may assign to him, subject nevertheless to such 
directions and instructions os the high commissioner may from time to 
time think fit to give him. 

‘ The appointment of such officers shall not abridge, alter, or affect 
the right of the high commissioner to execute and discharge all the 
powers and authorities hereby conferred upon him. 

‘ The high commissioner may remove any officer so appointed. 

‘ IV. In the exorcise of the powers and authorities hereby conferred 
upon him, the liigh commissioner may, amongst other things, from time 
to time, by proclamation provide for the administration of justice, the 
raising of revenue, and generally for the peace, order, and good govern- 
ment of all persons within the hmits of this Order, including the pro- 
hibition and punishment of acts tending to disturb the public peace. 

‘ The high commissioner in issuing such proclamations shall respect 
any native laws or customs by which the civil relations of any native 
chiefs, tribes, or populations under Her Majesty’s protection are now 
regulated, except so far as the same may be incompatible with the due 
exercise of Her Majesty’s power and jurisdiction. 


‘ VIL The courts of British Bechoanalond shall have in respect of 
matters ooouiring within the limits of this Order the same jurisdiction, 

* 8 tat, JR. and O. Sev., vol, v, p. 109. 
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civil and criminal, original and appellate, as they respectively pottess 
from time to time in respect of matters occurring within British 
Beohuanaland, and the judgements, decrees, orders, and sentences of 
any such court made or given in the exercise of the jurisdiction hereby 
conferred may be enforced mid executed, and appeals therefrom may 
be had and prosecuted, in the same way as if the judgement, decree, 
order, or sentence had been made or given under the ordinary jurisdic- 
tion of the court. 

‘ But the jurisdiction hereby conferred shall only be exercised by such 
courts, and in such manner and to such extent, as the Gkivemor of 
Britibh BochuanaUnd shall by proclamation from time to time direct.’ 


Conclu- 
sions as to 
jurisdic- 
tion under 

Foroifp 
Jurisdio- 
tion Acts. 


The Matabelelaiid Order in Council, 1894, now superseded 
by the Southern Rhodesia Order in Council, 1898, was framed 
on similar principles, and the same principles have been 
followed in the Orders which have since been made for different 
parts of South, East, and West Africa. They set up high 
courts and make adiuiuihlralive and legislative arrangements 
hardly distinguishable in their character from those adopted 
for regions which have been formally incorporated in the 
King's dominions.^ 

The general conclusions as to the classes of persons and 
cases with res{)ect to which jurisdiction may be exercised by 
courts established by Orders in Council in accordance with 
the Eoreigu Jurisdiction Acts appear to be — 

1. The ])riiicipleh on which the jurisdiction rests do not 
exclude its exercise with respect to any classes of persons 
being the subjects, or under the authority, of the State 
which establishes the court, or of the State in whose territory 
the court is established, or any classes of cases, whether 
civil or criminal. 

2. But ill practice the jurisdiction, being required mainly 
for the protection of foreigners, is not usually exercised in 


' Sec the Africa Onlcr printed in Stut. R. and 0. Rev., vol. v. The Orders 
in Council made fur the * huiterlond ’ i)rutrctoratrB adjoining British colonies 
on the West Coast of Afnea have, instead of defining the jurisdiction exer- 
cisable in protuctorates, transferred the powers of legislating for them to the 
logislatuTe of the adjacent British colony. The legislation under these powers 
is either specific or simply applies the colonial law. In some cases jurisdiction 
appears to be exercisable over all persons. In other cases it is left with 
the chieis, subject to the direction and control of the British authorities. 
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disputes between natives of the country or in eriminal pro- 
oeedings which do not afiect foreigners. 

3. As respects persons who are not subjects either of the 
State which establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of 
the Orders in Council, requires consent, express or implied, 
on the part of those persons or of the States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over all or any of the subjects of any State may be implied 
by acquiescence, or by such acts as the recognition of a pro- 
tectorate. 

4. In the case of certain protectorates in Africa the juris- 
diction has been given in more general and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in which tenitorial jurisdiction 
is exercisable.^ 

5. The Order in Council can limit and define in any 
manner which may be consideied exjiedient the classes of 
persons and cases nith respect to which jurisdiction is to be 
exorcised. 

In considering the application of the foregoing principles Apptica- 
to India, the chief difierences to be borne in mind are : — 

(1) The limitations on the powers of the Indian Legisla- 
ture, by which is meant the authority described in Acts 
of Parliament as ‘ the Governor-General in Council at 
meetings for the purpose of making laws and regula- 
tions ’ ; 

(2) The special relation in which the Government of India, 
as representative of the paramount Power, stands to 
the Native States. 

‘ The leferancea to native law and (.uatom in aojne oi these Orders clearly 
show that jnnsdiction was intended to be exercised under them in oases 
between natives of the country. For a very curious illustration of the mode 
in which this kind of jurisdiction has been exercised on the West Coast 

Afnca, see fmto Ciubmary Lam, by J. M. Sarbab (London, 1897). 
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The Indian Legislature is the creation of statute. Its 
{)ower8 arc derived wholly from Acts of Parliament, and are 
limited with reference to persons, places, and subject-matter 
by the Acts of Parliament by which they are conferred. 

Section 43 of the Government of India Act, 1833 (3 & 4 
Will. IV, c. 85), empowered the Governor-General in Council 
to make, subject to certain restrictions, ‘ laws and regulations 
for reixjaling, amending, or altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i.c. the territories under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all j^rsons, whether British or 
native, foreigners or others, and for all courts of justice, 
whether established by His Majesty’s charters or otherwise, 
and the jurisdictions thei-eof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and for all servants of the said Company 
within the dominions of princes and States in alliance with 
the said Company ’ (i.e. the East India Company).^ 


‘ A» to the jiowors exercisable under this section tho following opinion 
was given to the East India t'oiupany in 1839 : — 

'We think the la'gislutive Couneil has power to make laws to provide 
for the puniblunenl of ollcnees in cases here contem)ilated. The Legislative 
(\iiiinU has power to pass Uws enoclmg and deelarmg that crimcB and 
olleiiees eommitted in the U'rritnries of jirinees or States in India adjacent 
to tho British terntones bj' jKTSons, the native subjects of and owing 
olx’dieuee to the laws of such British territories, shall bo liablo to bo tried 
and puni'<lied as it coinimtted within the loeiil limits of tlio British territories. 
I’rimpR and offenees against the State, and the crimes of forgery, coining, 
&e., might fivquently be conuuitted without the limits of the Company’a 
territories. Indued, by the existing laws, British subjects are liablo to 
bo tried in the supreme poiiris for offences eommitted anywhere within 
the Company's limits. W'c do not consider tho affirmative clause in 3 & 
4 Will. IV, e. 85, 8. 43, giving tho power to the Legislative Council to moke 
laws " for all si'rvaiits of the said Company within the dominions of princes 
and States in alliance with the said Company,” as restraining tho Legulative 
Council from making laws for tho purjioses in question, but as either 
perhaps unnecessary or as meant to remove all doubt as to the power 
to bind servants of the Company in the particnlar case specified, who 
might nut be (as oeeasionaliy happens) cither natives or subjoefs of the 
British territories or British subjects of Her Majesty. 

‘ We think that the Legislative Council has power in the same manner 
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' This seotion has been superseded by the Indian Councils 
Act, 1861, and has been repealed, but is still of importanoe 
as the enactment under which the Penal Code of i860 was 
made. 

The enactments on which the powers of the Indian Legis- 
lature now depend are the Indian Councils Act, i86z, as 
supplemented by an Act of 1865 and an Act of i86g, and 
explained by an Act of 1892. 

Section 22 of the Indian Councils Act, 1861 (24 & 25 Viet, 
c. 67), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations for 
repealing, amending, or altering any laws or regulations 
whatever ‘ now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and rogulations for all persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty,’ 

Section i of the Government of India Act, 1865 (28 & 29 
Viet. c. 17), after reciting that the Governor-General in 
Council had power to make laws and regulations for all 
persons, British or native, within the Indian dominions, and 

to provide for the trial and puniehnioiit of Crimea and offencea committed 
upon the high seas, cnauting and declaring them to be offences of the same 
quality and triable and punishable as if they had been committed on land, 
as has been done as to offences committed at sea by British statutes. It 
would, of coarse, be proper to limit the application of such a law to iiersons, 
natives and subjects, owing obedience to the laws of the British territories. 
For xiiraey, &c., provision has been made by existing laws. 

( B % gned ) .1. Camfubu., 

B. M. Bolite, 

B. Sfanxie, 

Jambs Wicbam. 

‘ Temple, January 30, 1839.’ 

But it is difficult to reconcile this opinion with the opinion subsequently 
given 08 to the inability of the Indian Legislature to pass laws binding on 
natives of British India ontside the territories of British India (see Forsyth, 
C(uea and Opinions on OonstUtUional Law, pp. 17, 32). 
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that it was ‘ ezpediebt to enlarge the powws of the ^vemot- 
General in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of ’ 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section i of the Indian Councils Act, 1869 (32 & 33 Viet. 
0. 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian tenitories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & $6 Viet, 
c. 14), explains that the expression ‘ now under the dominion 
of Her Majesty,” in the Act of i8bi, is to be read as if the 
words ‘ or hereafter ’ were inserted after ‘ now.’ 

It will bo observed that the expression used in the Act 
of 1861 is, ‘ within the dominions of princes and States in 
alliance with Her Majesty,’ an expression substituted for and 
apparently framed on the words in the Act of 1833, ' princes 
and States in alliance u ith the said Company The expression 
in the Act of 1865 is, ‘ princes and States in India in alliance 
with Her Majesty.’ The language used in the Act of 1861, 
if construed literally, would seem wide enough to include the 
territories of any friendly State, whether in Europe or else- 
where. But some limitation must be placed upon it, and 
it may perhaps be construed as including States having 
treaty relations with the Crown through the Government 
of India, w'hether subject to the suzerainty of Her Majesty 
or not.i However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 

> This seems to be the construction adopted by the late Mr. Jnstioe 
Stephen, who says : ‘ The Government of India has power to legislate for 
public servants both in Native States included in British India, and in 
Native States adjacent to British India.’ BUtory oj OrimiTuil Law, ii. 12. 
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States of India, seems, under existing 'oircumstanoes, to be 
open to question. 

Doubts have also been raised as to the class of persons for 
whom, under the denomination of ' British subjects,’ legislative 
powers may bo exercised under the Act of 1865. The pre- 
amble of that Act speaks of ‘ all persons, British or natives, 
within the Indian dominions,’ and the Act then gives power 
to legislate for oM British svbjects in Native States. It was 
accordingly argued that ‘ British subjects ’ did not include 
natives of British India.^ The difficulty arising from this 
particular doubt was removed by the wider language of the 
Act of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislature under the Acts of 1865 and 
1869 to make laws operating on British subjects outside 
British India extends to persons who are neither British 
subjects of European descent nor natives of British India. 
The earlier enactments relating to India wore passed at 
a time when it was doubtful whether, or how far, British 
sovereignty extended beyond the presidency towns, and 
when full powers ol sovereignty were not exercised over 
natives of the country even within those towns. Notwith- 
standing the declaration in the pieamble to the Charter Act 
of 1813 that the possession of the territorial acquisitions of 
the Company in India was to be ‘ without prejudice to the 
undoubted sovereignty of the Crown of the United Kingdom 
of Great Britain and Ireland in and over the same,’ there 
was still room for doubt whether the native inhabitants of 
those possessions were British subjects within the meaning 
usually attached to that term by Acts of Parliament, and 
whether their status did not more nearly resemble that of 
natives of the territories in Africa which are under British 
protection, but have not been formally incorporated in the 
British dominions. Consequently the term ‘ British subject ’ 
has to be construed in a restricted sense in the earlier of these 
enactments, and it is possible that the restricted meaning 
' See Minutes by Sii H. S. Maine, Noe. 36 and 73. 
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which had been attached to it by usage still oontimlid to 
attach to it when used in some of the enactments dating 
subsequently to the time when British India had passed 
under the direct and immediate sovereignty of the Crown. 
The term as used in Acts of Parliament was never precisely 
defined, and perhaps was treated as including generally 
white-s kinne d residents or soiournors in the country by way 
of contradistinction to the native population.^ 

After the status of ‘ Roman citizenship ’ had been extended 
to all the inhabitants of British India, the Indian Legislature 
found it expedient to devise a term which should indicate 
the class formerly known as British subjects in the narrower 
sense, and for that jiurpose they invented the definition of 
European British subject, which is now to be found in s. 4 
of the Code of Criminal Procedure, 1898. That section 
declares that ‘ Eurojrean British subject ’ means — 

‘ (1) Any subject of Her Majesty born, naturalized, or domiciled 
in the United Kingdom of Great Britain and Ireland, or in any of 


’ The doubts wtiich were at one lime entertained as to tho moaning to 
bo attached to tho term ‘ British subjert,’ in its application to persons 
born or living in India, aro well illustrated by a note which is quoted at 
p. 80 of Morley's from an edition hy Mr. L Clarke of tho statute 

y tieo. IV, c. 33. This note says • ‘ According to one opinion, all persons 
bom witbin the Company's territories arc Biitish subjevts. This opinion 
is founded on tho supposition that these territenes aro British colonies, 
and stand in the samu situation as the island of Bombay, tho Canadas, 
tho Capo of Good Hoiie, or any other colony which has been acquired by 
oonquest or ceded by treaty. According tu another opinion, those persons 
only arc British who aiv natives, ur the legitimate descendants of natives, 
of tho United Kingdom or the colonics which are udmitU'd to bo annexed 
to the Crown. A third opinion conaideis Chiistianity to he a test of an 
individual being a British subjeit, provided tliat the person was bom in 
tho Company's territuries ; ami according tu this an Armenian, or the 
legitimate uiTspruig (being a Christian) of Kuglisb and native parents, would 
be a British subject. Notliing positive can Ik? gathered from any of the 
Acts of Varliamcut, oxiepting that 9 Geo. IV, c. 33, appears to negative 
tho position that Muhammadans and Hindus aro British subjects; and 
the Jury Act, y Geo. IV, c. 37, seems to be equally opposed to any persons 
being British subjects but natives, or the legitimate descendants of natives, 
of tho United Kingdom or its acknowledged colonies,’ 

See also tho fifth Appendix tu tho Boport from the Select Committee of 
the House of Commons in 1S31, pp. 1114, 1142, 1146 et seq., 1168, 1178, 
1229. 4to edition. 
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the Eoiopean, Amerioan, or Australian colonies or possessions of 
Her Majesty, or in the colony of New Zealand, or in the colony 
of Cape of Good Hope or Na<»l ; 

‘(2) Any child or grandchild of any such person by legitimate 
descent.’ 

This definition is open to much criticism, and obviously 
errs both by way of redundancy and by way of deficiency. It 
can hardly be treated as a precise equivalent of the term 
' British subject ’ in its older sense, although it is intended 
to have approximately the same meaning. If the tenn 
‘ British subject ’ in the Act of 1865 were to be construed 
as equivalent to ‘ European British subject ’ in the Indian 
Code of Criminal Procedure, there would appear to be no 
power under the existing statutory enactments for the Indian 
Legislature to make laws, say, f(»r a native of Ceylon in the 
territories of the Nizam. But the language of the Act of 
1865 can hardly be construed by the light of an artificial 
definition which was invented at a subsequent date. And 
even if the expression is used in a restricted sense, probably 
the most reasonable construction to put on it is that it includes 
all British subjects except natives of India. 

The Indian Legislature has also power under special enact- 
ments to make laws with extra-territorial operation on 
particular subjects. For instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Viet. c. 38), the Indian Legisla- 
ture may make laws for the Indian Marine Service with 
operation throughout Indian waters, which are defined as 
the high seas between the Cajie of Good Hope on the west 
and the Straits of Magellan on the cast, and any territorial 
waters Ijetween those limits. 

So also s. 264 of the Merchant Shipping Act, 1894 (57 & 
58 Viet, c. 60), enacts that if the legislature of a British 
possession — an expression including India — ^by any law 
apply or adapt to any British ships registered at, trading 
with, or being at any port in that possession, and to the 
owmers and masters and crews of those ships, any provisions 
in Part II of that Act which do not otherwise so apply, the 
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law is to have effect throughout His Majesty^s dominions 
and in all places where His Majesty has jurisdiction in the 
same manner as if it were enacted in the Merchant Shipping 
Act itself. 

In like manner s. 368 of the Merchant Shipping Act enacts 
that the Governor-General of India in Council may, by any 
Act passed for the purpose, declare that all or any of the 
provisions of Part III of the Merchant Shipping Act, 1894, 
shall apply to the carriage of steerage passengers upon any 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for the purposes of Part 
III of the Act fix dietary scales, declare the space for steerage 
passengers, and do other things ; and the provisions of any 
such Act while in force are to have effect without as well as 
within British India as if enacted by the Merchant Shipping 
Act itself. 

Acts of the Imperial Parliament and charters made under 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdiction u hich could not have been 
conferred on them by Acts of the Indian Legislature. See, 
e-g-f 33 Geo- HI. c. 52, s. 156 ; 9 Geo. TV, c. 74, s. I ; 12 & 13 
Viet. c. g6 ; 23 & 24 Viet c. 88 ; 53 & 54 Viet. c. 27. 

On the same principle the Slave Trade Act, 1876 (39 & 
40 Viet. e. 46), enacted that if any j)cr8on, being a subject 
of Her Majesty, or of any prince or State in India in alliance 
with Her Majesty, should on the high seas or in any part of 
Asia or Africa specified by Order in Council in that behalf 
commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
ho will be dealt with as if the offence or abetment had been 
committed in any place within British India in which be 
may be or may be found ; and, under s, 2, if the Governor- 
General in Council amends any of those provisions or makes 
further provisions on the same subject, a copy of the amend- 
ing Act may be laid before both Houses of Parliament, and 
then, unless an address is presented to the contrary, the King 
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may by Order in Clonncil give the amending provisions the 
same extia-temtorial operation as the provisions amended.^ 
The Indian Legislature has exercised its power of legislating 
for offences committed outside British India by provisions 
which are to be found in the Penal Code of i860 and in the 
Code of Criminal Procedure, 1898. 

Under s. 3 of the Penal Code, any person liable by any 
law passed by the Governor-General of India in Council to 
be tried for an offence committed beyond the territories of 
British India, is to be dealt with according to the provisions 
of the Code, for any act committed beyond those territories, 
in the same manner as if the act bad been committed within 
them. 

Under s. 4 of the Penal Code, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst in such 
service, he is guilty within the dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crown by any Govern- 
ment of India. 

Section 188 of the Code of Criminal Procedure, 1898, 
enacts that — 

When a native Indian subject of Her Majesty commits an offence at 
any place without and beyond tho limits of British India, or 
when any British subject commits an offence in the territories of any 
Native Prince or Chief in India, or 

when a servant of tho Queen (whether a British subject or not) com- 
mits an offence in the territories of any Native Prince or Chief in India, 
he may be dealt with in respect of such offence as if it had been com- 
mitted at any place within British India at which he may be found ; 

Provided that no rharge as to any sueh offence shall be inquired 
into in British India unless the Political Agent, if there is one, for the 
territory in which the offence is alleged to have been committed, certifies 
that, in his opinion, the charge ought to be inquired into in British 
India ; and, where there is no Political Agent, the sanction, of the Local 
Government shall be required : 


Liability 
of British 
subjects 
for of- 
fences 
com- 
mitted 
out of 
British 
India. 
Political 
Agents to 
certify 
fitness of 
inquiry 
into 
ohatge. 


' See remains on this enactment in Westlake, Chapters on Prindplei oj 
Iniematioiud Lota, p, 222. 
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Fmided, also, that any prooeedinga talcea agunst aajf penMB uodar 
this seotion which would be a bar to subsequent proceedings against 
such person foi the same offence if such offence had been ooBunitted in 
British India shall be a bar to further prooeedinge against him under 
the Foreign Jurisdiction and Extradition Act, 1879, in respect of the 
same offence in any territory beyond the limits of British India. 

The provisions of the existing Code of Criminal Procedure 
may be taken to represent the construotion which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extra-territorial operation.^ 

The general conclusions appear to be : — 

1. The Indian Legislature is not in any sense an agent 
or delegate of the Imperial Parliament,* but its powers are 
limited by the terras of the Acts of Parliament by which 
those powers are conferred 

2. The Indian fx-gislature has power to make laws — 

(o) for native Indian subjects of His Majesty or native 
Indian soldiers in His Majesty’s Indian forces in any 
part of the world ; and 

(6) for British subjects, in a narrow sense, and servants 
of the Government, in Native States. 

3. Wlielher the Indian Legislature has power to make 
laws for British subjects, not being either European British 
subjects or natives of India, in Native States, or to make 


’ Xhr onnntruotion of the provisions as to OYtTB-torritorUl jurisdiction 
in earlier editkius of the Code of Criminal I’roccduto, and in the Indian 
Foreign .Jurisdielion and Extradition . 4 ct, 1879, now superseded by an 
(Irdei under tho Foreign .Tnn'adictioa Act of the British Parliament, gave 
rise, in tho Indian courts, to difficult questions, which are illustrated by 
the following cases : X. v. Pirtal, (iRy.t) to Bom. Rep. 356 ; B. v. Lukkj/tt 
ilontid, (i8;q) I. L. R. i Bom 50; Empress v. Surmook Singh, (1879) 
1 . L. R. 2 All. 218 ; Emjireiii v. S. ilmirga Chatty, (1881) I. L. R. 5 Bom. 
33R ; SMha v. Biligiri, (1884) I. L. R. 7 Mad. 334 ; Qveen Emprm v. 
Edicardtt, (1884) I. L. R. q Bom 333 ; Queen v. Abdul Lalib, (1885) I. L. R. 
10 Bom 186 ; Oregory v. I'vdal-osi Kanpm, (1886) I. L. R. 10 Mad. 21 ; 

Emptees v. Mangal Takchand, (1886) I. L. R. lO Bom, 274 ; Queen 
Empress v. Kirped Singh, (1887) I. L. R. q All. 523 ; Queen Emprm v. Daya 
Bhima, (1888) 1 . L. R, 13 Bom. 147 ; Br Bayes, (1889) I. L. B, 12 Mad, 39 ; 
Queen Empress v. Xativarai, (i8qi) I. L. K. 16 Bom. 178 ; Queen Empress 
T. Ganpairas Ram Chandra, (1893) I. L. R. 19 Bom. 105. 

* B. V. Surah, L. B. 3 App. Cos. 889. 
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la'vs for British subjects not being natives of India, or for 
servants of the Government, as such, in States outside India 
as defined by the Interpretation Act and by the Indian 
General Clauses Act, that is to say, in places which are not 
either in British India or in the territory of a Native State, 
is open to question. 

4. Except in these cases, and except in pursuance of special 
enactments, such as the Indian Marine Service Act, the opera- 
tion of Acts of the Indian Legislature is strictly territorial, 
and extends only to persons and things within British India. 

5. The Indian Legislature has gone further than Parlia- 
ment in the exercise of the extrartcrritorial powers which it 
possesses. 

But the Governor-General in Council has in his executive Extra- 
capacity extra-territorial powers far wider than those which 
may be exercised by the Indian Legislature. By successive 
charters and acts extensive powers of sovereignty have been executtre 
delegated by the English Crown, first, to the East India 
Company, and afU'rwards to the Governor-General in Council 
as its successor. The Governor-General in Council is the 
representative in India of the Biilish Crown, and as such 
can exercise under delegated authority the powers incidental 
to sovereignty with reference both to Biitish India and to 
neighbouring territories, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised by 
the Crown through the Secretary of State for India. Thus 
he can make treaties and conventions with the rulers, not 
only of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
commonly treated as extra-Indian, such as Afghanistan and 
Nepaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign coun- 
tries in accordance with the Foreign Jurisdiction Acts and 
the Orders in Council under them, and extending to persons 
who are not subjects of the King. 

un Ee 
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The existence of these powers was until recently deelared, 
and their exercise was to some extent regulated, by the 
Foreign Jurisdiction and Extradition Act, 1879, of the 
Government of India, which contained recitals corresponding 
to those in the Foreign Jurisdiction Act, 1890, passed by the 
Parliament at Westminster. But a few years ago it was recog- 
nized that the extra-territorial powers exercisable by the 
Govomor-General in Council, as representative of the British 
Crown, n'sted on the same principles, and might with advan- 
tage be based on the same statutory foundations, as the extra- 
territorial powers of the British Crown in other parts of the 
world. Accordingly, in 1902, an Order in Council under the 
Act of l8go made provision for the exercise of foreign juris- 
diction by the Governor-General of India in Council, and the 
Indian Act of 1879, having l)ecn superseded as to foreign 
jurisdiction by this Order, and as to other matters by later 
Indian legislation, was foiinally repealed by the Indian Act 
XV of 190J. 

The Order of 1902 is of sufficient importance to justify its 
being set out in full. It nuis as follows ; — 


1. This Order insvy bo utod as the Indian (Foreign Jurisdiction) 
Order in Council, U)o2. 

2. The limits of this Order arc the teriitories of India outside British 
India, and any other lerrilones which may bo dorlared by His Majesty 
in ('uuncil to bo territories in which jurisdietiua is exercised by or on 
tiehalf of His IMajesty through the Govornor-General of India in Council, 
or some authority suborduuite to him, including the territorial waters of 
any such tomlories. 

3. The (Jovomor-ticncral of India in Council may, on His Majesty’s 
behalf, cxoiciso any jHiwer or jurisdiction which His Majesty or the 
<Jovemor-(icncral of India in Council for the time being has within the 
limits of this Order, and may delegate luiy such power or jurisdiction to 
any servant of the British Indian Government in such manner, and to 
such extent, as the Governor-General in Council from time to time 
thinks fit. 

4. Tho Oovomor-Oeneral in Council may make such rules and orders 
as may seem exjiedicnt for carrying tins Order into effect, and in par- 
ticular — 

(o) for determining the law and procedure to be observed, whether 
by applying with or without modifications oil or any of the 
provisions of any enactment m force elsewhere, or otherwise ; 
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{h) for detenniniag the penong who are to exercise jurisdietioD, 
either generally or in partionlar claeses of oases, and the powers 
to be exercised by them ; 

(c) for determining the courts, authorities, judges, and magistrates, 
I7 whom, and for regulating the manner in which, any jurisdiction, 
auxiliary or incidental to or consequential on the jurisdiction 
exercised under this Order, is to be exercised in British India ; 

(d) for regulating the amount, collection, and application of fees. 

5. All appointments, delegations, certificates, requisitions, rules, 
notifications, processes, orders, and directions made or issued under or 
in pursuance of any enactment of the Indian Legislature regulating the 
exercise of foreign jurisdiction, ore hereby confirmed, and shali have 
effect as if made or issued under this Order. 

6. The Interpretation Act, 1889, shall apply to the construction of 
this Order. 

The substitution of an Order in Council under the Foreign 
Jurisdiction Act, i8go, for an Act of the Indian Legislature 
has placed the extra-territorial jurisdiction of the Governor- 
General in Council on a wider and firmer basis, and has removed 
many of the doubts and difiiculties to which reference was 
made in the first edition of this lx)ok, and which arose from 
the limitations on the powers of the Indian Legislature, and 
from the language of the statutes by which those powers were 
conferred.^ 

The language of the Order is wi<le enough to include every 
possible source of extra-territorial authority. The powers 
delegated are both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exercised in accordance with Indian Acts. To 
guard against any breach of continuity, all appointments, 
rules, orders and other things made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiction arc expressly confirmed, and are to have effect as 
if made or done under the Order of Z902. The orders thus 
confirmed, and the orders issued under the now system, have 
usually taken the form of orders for different Native States, 
or for regions or districts or places within them, constituting 

’ Some fresh difficulties have, however, arisen under the Order of 190^ 
«md the expodieney of substituting a now Order has for some time been 
under consideration. 


B e a 
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olvil and c riminal courts of difikrent grades, and dedailDg 
the law which they are to administer, that law consistiiig of 
certain British Indian Acts with specified modifications. 
These orders are notified in the Gazette of India and are to 
be found in volumes issued by the Legislative Department of 
the Government of India. In editing these volumes the 
Legislative Department takes eare to discriminate between 
onaotraents of the Indian Legislature which apply proprio 
frigore to certain classes of persons in Native States, and enact- 
ments which are, in the official language of India, ‘ applied ’ 
to certain portions of the territory of Native States, that is to 
say, become law by virtue of the Governor-General’s order. 

The local limits of the Order of 1902, that is to say, the 
areas within which, or nith respect to 'nhich, jurisdiction and 
powers may be exercised under the Order, are, in the first 
]>laGe, the territories of India outside British India, in other 
words, the territories which are popularly known as the 
Native States of India, and which are described more 
technically in the Interpretation Act, 1889,^ as territories of 
any native prince or chief under the suzerainty of His 
Majesty exercised through the Govenior-General of India, or 
through any governor or other officer subordinate to the 
Governor-General of India. The actual extent of ‘ India ’ at 
any given time must always lx> a political question. And 
there may often be territories on the external fringe of, or 
outside, ‘ India,’ within which it may be doubtful whether the 
British Crown has power and jurisdiction, and whether and 
how far that power and jurisdiction is delegated to the 
Governor-General in Council. These are the territories 
described in the preamble to the Order of 1902 as ‘ territories 
adjacent to India,’ and the limits of the Order are declared 
by B. 2 to be not only ‘ the territories of India outside British 
India,’ but ‘ any other territories which may be declared by 
His Majesty’ in Council to be territories in which jurisdiction 
is exercised by or on behalf of His Majesty through the 
’ 52 & S3 Viet. c. 63, 8. 18 (s). 
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Govemor-General in Council or some authority subordinate 
to him.’ No such declaration has yet been made. 

The territories within the limits of the Order are expressly 
deolared to include the territorial waters of those territories. 
For instance, they include the territorial waters of Cutch. 

The powers expressly conferred by the Act of 1890 of 
sending persons for trial to British territory (s. 6) and of 
a ssig n ing jurisdiction, original or appellate, to Courts in 
British territory (s. 9), may occasionally be found useful, but 
hardly go beyond the powers previously exercised in practice 
in accordance with the provisions of the Indian Acts. 

The Act of 1890 does not contain any provision conespond- 
ing to s. 5 of the Indian Act of 1879, under which a notifica- 
tion in the Gazette of India was made conclusive proof of 
matters stated in relation to the exercise or delegation 
of jurisdiction. But, by s. 4 of the Act of 1890, a Seci’etary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The cases in \vhich an authoritative decision of this kind, 
given under a full sense of political responsibility, is most 
likely to be found useful, are cases where jurisdiction, limited 
to special classes of peisons or subjects, is exercised beyond 
the limits of India. With respect to the Native States of 
India one may anticipate that it will rarely, if ever, be 
needed. In these States there is no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jurisdiction is delegated to the Governor-General in Council, 
and experience shows that the doubts which have from time 
to time been suggested as to the nature and extent of the 
powers so delegated rarely give rise to practical difficulties. 

The Governor-General, as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
over the Native States of India. Those Native States have 
often, and not improperly, been described as protectorates. 
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Bat they are protectorates in a very special botbc. ® 13 iey 
differ matorially from the European protectorates to which 
reference is made in text-books of European international 
law. They also differ from the protectorates established 
over uncivilized tribes and the territories occupied by them 
in Africa, because in all the Indian Native States, with the 
exception of some wihl regions on the frontier, there is some 
kind of organized government to undertake the functions of 
internal administration. For the purposes of municipal law 
their territory is not British territory, and their subjects are 
not British siihj<'cts. But they have none of the attributes 
of external sovereignty, and for international purposes their 
territory is in the same jiosition as British territory and 
their Hubjeets are in the same position as British subjects. 
On the other hand, the Seen'tary of State has been advised 
that the subject of an Indian Native State would be an alien 
within the meaning of s. 7 of the Naturalization Act, 1870 
(.13 * 34 Viet. c. 14), so as to be capable of obtaining a cer- 
tificate of naturalization under that section. Finally, the 
rulers of Indian Native States one jxditieal allegiance to the 
King-Emperor. These |K*culiarities have an important bearing 
on the jurisdiction exercisable over Eurojiean foieigners within 
the territories of those States. 

In point of fact the jurisdiction of the Governor-General in 
' Council within the territories of Native States is exercised — 
(n) over EurojKan British subjects in all cases ; 

(h) «)ver native Indian subjects in certain cases ; 

(r) over all classes of j)ersons, British or foreign, within 


certain areas. 

It is the iKilioy of the Government of India not to allow 
native courts to exercise jurisdiction in the case of European 
British subjects, but to require them either to be tried by 
the British courts established in the Native State, or to be 
sent for trial before a court in British India. 

The Government of India docs not claim similar exclusive 
jurisdiction over native Indian subjects of His Majesty when 
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wil^lin NaUve States, but doubtless would assert jurisdioUoa 
over such persons in cases where it thought the assertion 
necessary. Apparently it does not in ordinary cases treat 
as native Indian subjects of His Majesty persons who are 
natural-bom subjects by statute, that is to say, by reason 
of being children or grandchildren of native Indian subjects. 
But perhaps the question how such persons ought to be treated 
does not arise in a practical form. 

The Government of India does not, except within special 
areas, or under special circumstances, such as during the 
minority of a native prince, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance with native 
laws. 

The question as to whether the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be answered as in the case 
of African protectorates. Even if consent of the foreigner’s 
Government were held to be a necessary element of the juris- 
diction in such cases, the notorious fact that a Native State 
of India is not allowed to hold diplomatic or other official 
intercourse with any other Power, and the general recognition 
by European States of the relation in which every such Native 
State stands to the British Crown, would doubtless bo con- 
strued as implying a consent on the part of the Government 
of any European or American State to the exercise by British 
courts of jurisdiction. Indeed, for international purposes, 
as has been said above, the territory of Native States is in the 
same position as the territory of British India. 

There are certain areas within which full jurisdiction has 
been ceded to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
the Gtovernment of India over all classes of persons as if the 
territory were part of British India. The most conspicuous 
instance of this is the district known as the Berars, or as the 
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Hyderabad Aasigned DutiiotB, which, although he^ under 
a perpetual lease, and administeied as if it were part of the 
Central Provinces, is n6t, technically, within British India.^ 
The same appears to bo the position of the residencies and 
other stations in the occupation of political officers,^ and of 
cantonments in the occupation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States, ‘ full jurisdiction ’ 
has been ceded in railway lands within the territories of those 
States. The cifcct of one of these grants was considered in 
a case which came Ix'fore the Judicial Committee of the 
Privy Council in 1897.^ In this ease a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla. The warrant was executed within the area of 
railway lands over W'hich ‘ full jurisdiction ’ had been con- 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It W'as held that for the purpose of ascertaining the nature 
and extent of the ‘ full jurisdiction ’ conceded, reference must 
be made to the correspondence which had taken place between 
the Government of India and the Nizam, as showing the 
nature of the agreement between them, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to jurisdiction required for railw'ay purposes, 
and that consequently the execution of the warrant was 
illegal. 

The position of the residencies and cantonments in the 
territories of Native States has often been compared to the 
extra-territorial charackr recognized by European inter- 
national law as belonging to diplomatic residencies and to 
cantonments in time of war. There is an analogy between 

' See East India (Hyderabad) Agiccment respecting tbe Hyderabad 
Assigned Districts, 1902 1 Cd. 1321. 

' As to tbe ci^U and military station of Bangalore, see Be Hayee, (1888} 
I. L. R. 12 Mad. 39. 

• Mtchamme 4 Yutuf-Vd-Din v. The Queen Emprue (July 7, 1897). 
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the cases, but it is unnecessary to base the jurisdiction ejEBioised 
in those jdaoes on that analogy. As has been seen above, 
the jurisdiction exercisable by the courts of a protecting State 
within the territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to cither of these categories. The 
extent to which, and the cases in which, the jurisdiction is 
exercised over particular claascs of persons are to be deter- 
mined by agreement between the State which exercises the 
jurisdiction and the State within whose tenitories the juris- 
diction is exercised, and, in the absence of express agreement, 
are to be inferred from usage and from the circumstances 
of the case. 

In connexion with this subject, it may be useful to quote 
Sir Henry Maine’s remarks in his minute on Kathiawar ^ : — 

‘It may perhaps be worth observing that, according to the more 
precise language ot modem publicists, “ sovereignty ” is divisible, but 
“independence” is not. Although thoexjirosbion “partial independence’’ 
may be popularly used, it is techmoally mcorreot. Accordingly, there 
may be found in India every shade and variety of sovereignty, but there 
is only one independent sovereign, the British (Government. My reason 
for oiTering a remark winch may peihaiis up^iuar pedantic is that the 
Indian Government seems to me to have occasionally exposed iteelf to 
misconstruction by admitting or denying the independence of particular 
States, when, in fact, it meant to speak of their sovereignty. 

‘ The mode or degree in whioh sovereignty is distnbuted between 
the British Government and any given Native State is always a question 
of foot, which has to be separately decided in each case, and to which 
no general rules apply. In the more considerable instance, there is 
always some treaty, engagement, or sunnud to guide us to a conclusion, 
and then the only question which remains is, what has become of the 
sovereign rights which are not mentioned in the Convention ? Bid the 
British Government reserve them to itself, or did it intend to leave the 
Native Power in the enjoyment of them 7 In the case of Katt 3 rwar the 
few ambiguous documents which bear on the matter seem to me to point 
to no certainresult, and I consider that the distnbution of the sovereignty 
con only be ooUeoted from the de facto relations of these States with the 
British (^venunent, from the course of action which has been followed 
by this Government towards them. Though we have to interpret this 
evidenee ourselves, it is in itself perfectly legitimate. 

' Minutes by Sir H. S. Maine, No, 33, at p. jy. 
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‘ It appears to me, therMore, that the Kattjvor States hare been 
permitted to enjoy several sovereign rights, of which the principal — 
and it is a well'known right of sovereignty — is immunity from loimgn 
laws. Their chiefs have also been allow^ to exercise (within limits) 
civil and criminal jurisdiction, and several of them have been in the 
exercise of a very marked (though minor) sovereign right — ^the right 
to coin money. But far the largest part of the sovereignty has obviously 
resided in practice with the British Government, and among the rights 
which it has exercised appears to ine to be an almost unlimited right of 
interference for the better order of the States. I mean that, if the 
interferences which have already taken place be referred to principles, 
those principles would justify any amount of interposition, so long as 
we interpose in good faith for the advantage of the ohiefs and people 
of Kattywar, and so long as wo do not disturb the only unqualified 
sovereign right which these Stales appear to possess — the right to 
immunity from foreign laws.’ * 


! 


From what has been said above it will be seen that the 
powers exorcised by the British Government, or by the 
Government of India as its representative, in territories 
whore lower of govenuneut or civilization prevail, 

may vary both in nature and in extent between very wide 
limits. In some places there is merely the exercise of a per- 
sonal jurisdiction over British subjects, or certain other 
limited classes of persons. In others the functions of external 
sovereignty are exercised or controlled. In others, again, 
a much larger share of the functions of sovereignty, both 
external and internal, has lieen taken over, and this share may 
be so large as to leave to the previous ruler of the territory, 
if such there be, nothing more than a bare, nominal, or 
dormant sovereignty.^ 

In dealing with the various positions thus arising, it is 
important to remember that different considerations will 
apply according as the position is approached from the point 


‘ As to Kathiawar ace the two cases decided in 1905 by the Judicial 
Committee, Hemckand Devrhand v. Azam SakarM CtMamhU, and The 
TalvJca of Kotda Sangani v. The State of Qondal, A.C. [1906], p. 212 ; 
teferted to above, p. 203. 

' A curious illustration of the extent to which the exercise of sovereign 
rights can he claimed without the claim of territoiial sovereignty is sup* 
plied by the treaty between the United States and the Republic of Panama 
with respect to the territory within the * Canal Zone.’ 
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of Tfevr of international law, or from the point of view of 
municipal law. 

Where the external sovereignty of any State is exercised 
or controlled by the British Government, a third State will 
almost certainly claim to regard, and will, from an inter- 
national point of view, bo entitled to regard, the territory of 
the first State as being for many purposes practically British. 
Thus if persons in that territory made it a basis for raids 
on the territory of an adjoining foreign State, that State 
would hold the British Government accountable. And it 
would be no answer to say that the arrangements entered into 
by the British Government with the ruler of that territory 
preclude British interference in such cases. The reply would 
be, ‘ We know nothing of these arrangements, except that 
they debar us from obtaining protection or redress, except 
through you, and consequently we must treat the territory 
as practically British.’ A similar position would arise if 
a subject of that foreign State were grossly ill-used within 
the territory, and w«‘re denied justice by the iXTSons exer- 
cising authority there. 

The view taken by municipal law is widely different. For 
the puri)osc8 of that law a territory must be either British 
or foreign, that is to say, not British, and a sharp line must be 
drawn between the two. In some cases it may be a difficult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can. 
To allow the existence of a penumbra between British and 
non-British territory would cause endless confusion. The 
judicial and executive authorities must bo in a position to 
say whether, for purposes of municipal law, a particular 
territory is within or without ‘ His Majesty’s dominions ’ or 
‘ British India.’ And the legislative authorities must be in 
a position to determine whether the legislation for such 
a territory is to be carried out through the ordinary legislative 
organs, or through the nmchinery recognized and supported 
by the Foreign Jurisdiction Acts. Again, important questions 
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of status may turn on the question whether the^ territory 
in which a man is born is British territory or not. To deter- 
mine whether a particular territory is British or not, it may 
be necessary to look not merely to the powers exercised 
within it, but also to the manner in which, and the under- 
standings on which, those powers have been acquired and 
are being exorcised. Where the acquisition dates from long 
back, difficult questions may arise. But in the case of recent 
acquisitions there wUl usually be no serious difficulty in 
determining whether what has been acquired is merely 
a right to exercise certain sovereign powers within a par- 
ticular tract, or whether there has been such a transfer of 
sovereignty over the tract as to convert it into British 
territory. 

Oonclu- The general conclusions appear to bo : — 
noos as to 

Mtia-ter- I. Thc extra-territorial powers of the Governor-General of 
pj India are much wider than the extra-territorial powers of the 
Indian Legislature, and are not derived from, though they 
may be regulated or restricted by, English or Indian Acts. 

2. Those powers are exercisable within the territories of 
all the Native States of India. Whether they are exercisable 
within the territories of any State outside Lidia is a question 
which depends on the arrangements in force with the Govern- 
ment of that State, and on the extent to which the powers 
of the Crown exercisable in pursuance of such arrangements 
have been delegated to the Governor-General. 

3. The jurisdiction exercisable under those powers might 
be made to extend not only to British subjects and to sub- 
jects of the State within w'hich the jurisdiction is exercised, 
but also to foreigners. 

4. The classes of persons and cases to which jurisdiction 
actually applies depend on the agreement, if any, in force 
with respect to its exercise, and, in the absence of express 
agreement, on usage aud the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the jurisdiction. 
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CONSTITUTION OF THE LEGISLATIVE COUN- 
CILS UNDER THE REGULATIONS OF NOVEM- 
BER 1909 AS REVISED IN 1912 

INDIA 
Ex Officio. 

The six Ordinary Members of the Governor-General’s 
Conncil, the Commander-in-Chief, and the Lieu- 
tenant-Governor or Chief Commissioner of the 
province in which the Council sits ... 8 

Additional. 

Nominated members, of whom not more than 28 
must be officials, ^ and of whom three, being non- 


officials, fehall be selectedrespectively from the land- 
holders of the Punjab, the Muhammadans of the 
Punjab, and the Indian Commercial Community 33 

Elected Members, elected by 

(a) The Provincial Legislative Councils * . 13 

(b) The landholders of Madras, Bombay, Bengal, 
the United Provinces, Bihar and Orissa, and 

the Cen+ial Provinces .... 6 

(c) The Muhammadans of Madras, Bombay, 

Bengal, the United Provinces, and Bihar 
and Onssa 5 

(d) The Muhammadan landholders m the 

United Provinces or the Muhammadans of 
Bengal (at alternate elections) . . I 

(c) The Chambers of Commerce, Calcutta and 

Bombay a 


— 27 

Total . 

or, mcluding the Governor-General . 

MADRAS 
Ex Officio. 

Members of the Executive Council ... 3 

Advocate-General i 

* Nine of these aio to bo officials representing provinces. 

* These elections are made by the non-officiu members of the oonnoila 
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Aidkimal. 

Nominaied members, of whom not more than l6 ate 
to be officials, and one is to be a representative 

of Indian Commerce 

Nominated experts, who may be either officials or 

non-officials 

Elected members, elected by 

(a) The Corporation of Madras 

(h) Municipalities and District Boards . 

(c) The University ..... 
\d) The Landholders 

(e) The Planting Community 

(f) Muhammadans 

(q) The Madras Chamber of Commerce . 

(h) The Madras Trades Association 


Total . 

or, including the Governor 


21 

2 


I 

9 

1 

5 

1 

2 
I 
I 


21 

48 

49 


BOMBAY 
Em Officio. 

Members of the Erccutivo Council 
Advocato-Goncrnl 


3 

I 


Adduional. 

Nominated members, of whom not more than 14 are 

to be officials 

Nominated experts, who may be cither officials or 
non-officials 

Elected members, elected by 

(a) The Corporation of Bombay 

(b) Municipalities ..... 

(c) District Boards 

(d) The University 

(a) The liaiidholdcrs 

(/) Muhammadans 

{g) The Bombay Chamber of Commerce . 

(h) The Karachi Chamber of Commerce . 

(i) The Millowners’ Associations of Bombay and 

Ahmedabad 

(j) The Indian Commercial Commmiity . 


21 

2 


I 

4 

4 

I 

3 

4 

I 

I 


21 


Total . 

or, including the Governor 


48 

49 
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BENGAL 
Ex Officio. 

Members of tile Executive Council ... 3 

Additional. 


Nominated members, not more than x6 to be officials 
and one to be a representative of the European 
Commercial Community outside Calcutta and 
Chittagong, and one of Indian Commerce . . 20 

Nominated experts, who may be either officials or 

non-officials 2 

Elected members, elected by 

(a) The Corporation of Calcutta ... i 

(b) Municipalities 5 

(c) District and Local Boards. ... 5 

The University I 

(e) The Landholders of the Presidency, Burd- 

wan, Bajshahi and Dacca Divisions . . 4 

(/) Muhammadans ..... 5 

(q) The Bengal CTiamber of Commerce . . z 

(h) The Calcutta Trades Association . . i 

(1) The Chittagong Fort Commissioners . ■ I 

(k) Commissioners of the Corporation of Cal- 
cutta (excluding nominees of Government) i 

( l ) The Tea-planting Community ... I 

(m) Municipalities of the Chittagong Division 

or (at alternate elections) Landholders of the 
same Division I 

28 

Total ... 53 

or, including the Governor . . 54 


BIHAR AND ORISSA 
Ex Officio. 

Members of Executive Council .... 3 

Additional. 

Nominated members, not more than 15 to be officials ig 

Nominated expert, who may bo either an official or 
a non-officiu i 
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Elected membeis, elected hj 

(а) McnicipalitieB 5 

(б) District Boards 5 

(c) The Landholders 5 

(i) Muhammadans 4 

(e) The Planting Community .... i 

(f) The Mining Community .... I 

— 21 

Total ... 44 

or, including the Lieutenant-Governor . 45 


UNITED PROVINCES 


Nominated nipinhera, not more than 20 to be oflicialB, 
and one to be a representative of Indian commerce 26 

Nominated experts, who may he oiTicials or non- 

officials 2 

Elected members, elected by 

(а) Large Municipalities in rotation . . 4 

(б) District Boards and Smaller Municipalities 9 

(c) Allahabad University .... 1 

(d) The Jamdholdrrs 2 

(c) Muhammadans 4 

(/) The Upper India Clianiber of Commerce . i 

— 21 

Total ... 49 

or, including the Lieutenant-Governor. 50 


PUNJAB 


Nominated memlwis, not more than 10 to be officials 16 

Nominated experts, who may be cither officials or 
non-officials 2 

Elected members, elected by 

(a) The Punjab Chamber of Comineri'e . . i 

(b) The Punjab University .... i 

(c) Municipal and Cantonment Committees . 3 

(d) District Boards 3 

— 8 

Total ... 26 

or, including the Lieutenant-Governor . 27 
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BURMA 


Noipinated officials ...... 6 

Nominated non-officials 

(a) To repiesent the Burmese population . 4 

{b) To represent the Indian and Chinese Com- 

munities 2 

(c) To represent other interests ... 2 

8 

Nominated experts, who may be either officials or 

non-officials . 2 

Elected by the Burma Chamber of Commerce . . I 


Total . 

or, including the Lieutenant-Governor . 
ASSAM 

Nominated members, not more than 9 to be officials . 
Nominated expert, who may be either official or non- 


oihcial ....... 

Elected members, elected by 

(а) Municipalities 2 

(б) Local Boards 2 

(c) The Landholders 2 

(d) Muhammadans 2 

(e) The Tea-plantmg Community ... 3 


Total . 

or, including the Chief CbrnmisBioiier . 

CENTRAL PROVINCES 

Nominated members, not more than 10 to be officials, 
and 3 to be non-officiala resident in Rerar . 

Nominated expert, who may be either official or non- 
official 

Elected members, elected by 

(a) Municipal Committees .... 3 

(b) District Councils ..... 2 

(c) The Landholders . . . . 2 

Total . 

or, including the Chief Commissioner . 

F f 
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RULES OF BUSINESS OF NOVEMBER 15, I909 
The ryth November, 1909 

No. 23. — In exercise of the powers conferred by section 5 of 
the Indian Councils Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rules authorizing, at any meeting of 
the Legislative Council of the Governor-General, the discussion of 
the annual financial statement of the Governor-General in Council. 


RULES FOR THE DISCUSSION OP THE ANNUAL FINAN- 
CIAL STATEMENT IN THE LEGISLATIVE COUNCIL 
OK THE GOVERNOR-GENERAL 

Definih’onst 

1 . In these rules — 

(1) ‘ President’ means — 

(a) the Governor-General, 01 

(h) the President nominated by the Governor-General 
in Council under section 0 of the Indian Councils 
Act, 18O1, or 

(c) the Vice-Piesident appointed by the Governor-General 
under section 4 of the Indian Councils Act, 19Q9, or 

(rf) the Member appointed to preside under rule 27 ; 

(2) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom 
such Member in charge may delegate any function assigned to 
him under these rules ; 

(3) ‘ Finance Member ’ means the Member in charge of the 
Finance Department of the Government of India ; 

(4) ‘ Secretary * means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary ; 

(5) ‘ Financial Statement ’ means the preliminary fiTianpial 

estimates of the Governor-General in Council for the financial 
year next following ; and , 

(6) ‘ Budget ’ means the Financial Statement as finally settled 
by the Governor-General in Council. 
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A. — Thb Fihanciai. Statement 

General order of discussion. 

2 . — (i) On such day as may be appointed in this behalf by the 
Goyemoi-General, the Financial Statement with an explanatory 
memorandum shall be presented to the Council every year by 
the Finance Member, and a printed copy shall be given to every 
Member. 

(2) No discussion of the Financial Statement shall be permitted 
on such day. 

3 . — (i) On such later day as may be appointed in this behalf by 
the Governor-General, the first stage of the discussion of the 
Financial Statement in Council shall commence. 

(2) On this day, after the Finance Member has stated any 
changes in the figures of the Financial Statement which circum- 
stances may since have rendered necessary and has made any 
explanations of that Statement which he may think fit, any 
Member shall bo at liberty to move any resolution entered in his 
name in the list of business relating to any alteration in taxation, 
any new loan or any additional grant to Local Governments pro- 
posed or mentioned in such Statement or explanatory memo- 
randum, and the Council shall thereupon proceed to discuss each 
such resolution in the manner hereinafter prescribed. 

4 . — (i) The second stage of the discussion of the Financial State- 
ment shall commence as soon as may be after all the resolutions 
which may be moved as aforesaid have been disposed of. 

(2) In this stage each head or group of heads specified in the 
statement contained in the Schedule appended to these rules as 
being open to discussion, shall be considered separately according 
to such grouping as the Member in charge may determine. 

(3) The consideration of a particular head or group of heads 
shall be introduced by the Member in charge with such explana- 
tions, supplementing the information contained in the Financial 
Statement, as may appear to him to be necessary. 

(4) Any Member shall then be at liberty to move any resolu- 
tion relating to any question covered by any such head or group 
of heads which may be entered in his name in the list of business, 
and the Council shall thereupon proceed to discuss every such 
resolution in the manner hereinaf^ prescribed. 

Stibjects excluded from discussion. 

5 . No discussion shall be permitted in regard to any of the 
following subjects, namely : — 

(a) any subject removed from the cognizance of the Legis- 
lative Council of the Govemor-^neral by sertion 22 
of the Indian Councils Act, z86i ^ ; or 
* See Digest, s. 63. 
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{b) any matter affecting tlie relations of His H^osty’s 
Government or of the Governor-General in Oooncil 
with any Foreign State or any Native State in India ; 
or 

(c) any matter under adjudication by a Court of Law 
having jurisdiction in any part of His Majesty’s 
Dominions. 


Resolutions. 

6. No resolution shall l»e moved which does not comply with 
tlie following conditions, namely : — 

(o) it shall be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(b) it shall be clearly and precisely expressed and shall raise 
a definite issue ; 

(e) it shall not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity ; 

(d) it shall not challenge the accuracy oi the figures of the 

Financial Stafement ; and 

(e) it shall be directly relevant to some entry in the Finan- 

cial Statement. 

7. A Member who wishes to move a resolution shall give 
notice in writing to the Secretary at least two clear days before 
the commencement of the stage of the discussion to which the 
jcsolution relates, and sliall together with the notice submit 
a copy of the resolution which he wishes to move. 

- 8 . The President may disallow any resolution or part of a 
resolution without giving any reason tliercfor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Local Govcrnnicnl. 

9. - (i) No discussion in Council shall be permitted in respect 
of any order of the President under rule 8. 

( 2 ) A resolution that lias been disallowed shall not be entered 
in the proceedings of the Council. 

10. Besolutions admitted by the President shall be entered in 
the list of business in such order as he may direct. 

Discussion of Resolutions. 

11. — (i) After the mover of a resolution has spoken, other 
Members may speak to the motion in such order as the President 
may direct, and thereafter the mover may speak once by way 
of reply, 

( 2 ) No Member other than the mover and the Member in 
charge shall speak more than once to any motion except with the 
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pemusioii of the Fiemdent for the purpose of making an 
explanation. 

12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration ; 

Provided that the mover of a resolution, when moving the same, 
and the Member in charge may speak for thirty minutes. 

18. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 

14. A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be put to the vote. 

15. When, in the opinion of the President, a resolution has 
been sufficiently discussed, he may close the discussion by calling 
upon the mover to reply and the Member in charge to submit any 
final observations which he may wish to make : 

Provided that the President may in all rases address the Council 
before putting the question to the vote. 

16. If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter- 
mined separately. 

17. — (i) Every question shall be resolved in the affirmative or 
in the negative according to the majority of votes. 

( 2 ) Votes may be taken by voices or by division and shall be 
taken by division if any member so desires. 

( 3 ) The President shall determine the method of taking votes 
by division. 

18. — (i) The President may assign such time as with due regard 
to the public interests he may consider reasonable for the discus- 
sion of resolutions or of any particular resolution. 

( 2 ) Every resolution which sliail not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 

19. Every resolution, if carried, shall have efieot only as a 
recommendation to the Governor-General in Council. 

20. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 8 or 
withdrawn under rule 14 , no resolution raising substantially the 
same question shall be moved within one year. 


B. — The Budget 

21. — (i) On or before the 24 th day of March in every year the 
Budget shall be presented to the Council by the Finance Member, 
who shall describe the changes that have been made in the figures 
of the Financial Statement, and shall explain why any resolutions 
passed in Council have not been accept^. 
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( 2 ) A printed copy of the Budget shall be {pven to each Member. 

22. — (i) The general discussion of the Budget in Council shall 
take place on such later day as may be appointed by the Presi- 
dent for this purpose. 

( 2 ) At such discussion, any Member shall be at liberty to ofier 
any observations he may wish to make on the Budget, but no 
Member shall be permitted to move any resolution in regard 
thereto, nor shall the Budget be submitted to the vote of the 
Council. 

( 3 ) It shall be open to the President, if he thinks fit, to pre- 
scribe a time hmit fui speeches. 

28. The Pinance Member sliall have the right of reply, and the 
discussion shall be closed by the President making such obseiva- 
tions as he may consider necessary. 


C. — Genebal 

24. — (i) Every Member shall speak from his place, shall rise 
when he speaks, and shall address the chair. 

( 2 ) At any time, if the President rises, any Member speaking 
sliall immediately resume his seat. 

25. — (i) Any Member may send his speech in print to the 
Secretary irot less than two clear days before the day fixed for 
the discussion of a resolution, with us many copies as there are 
Members, and the Secretary shall cause one of such copies to be 
supplied to every Member. 

( 2 ) Any such speech may at the discretion of the President be 
taken as read. 

26. — (i) The President shall preserve order, and all points of 
order shall be decided by him. 

( 2 ) No discussion on any point of order shall be allowed unless 
the Ihresident thinks fit to take the opinion of the Council thereon. 

( 3 ) d.ny Member may at any time submit a point of order to 
the decision of the President. 

< 4 ) The President shall have all powers necessary for the pur- 
jrose of enforcing his decisions. 

27 . The Governor-General may appoint a Member of the Council 
to preside in his place, or in that of the Vice-President, on any 
occasion on which the Financial Statement or the Budget or any 
portion thereof is discussed in the Council. 

28. The President, for sufficient reason, may suspend any of 
the foregoing rules. 
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Tbs ScHEDtrLB 

Heads (ypen to or excluded from discussion under rule 4. 

Bbvxnuk. I Exfenditdbb. 


Heads open to dia- heads not open 
cuBsion. to discttssion. 


I. — Land Kevenue. I V. — Stamps. 

II. — Opium. yil. — Customs. 

XII.— Salt. VIII.— As. 

V. — Excise. sessed Taxes. 

VI. — Provincial XI. — Tributes 

Bates. from Native 

JX. — Forests. States. 

X. — Bcgistration. XV I -A . — 

XII. — Interest. Courts.' 

XIII. — Post Office. XXXn.— 

XIV. — Telegraph. Armu. 

XV. — Mint. XXXIII.— 

XVI-B.— ^ails. Marine. 

XVII.— PoUoe. XXX/ F.— 

XIX. — Education. Military 

XX. — Medical. Works. 

XXI. — Soientifie & AU purely Pro- 

other Minor He- vincial revenue 
partments. and revenue ao- 

XXII. — Beceipts in cruing from 

aid of Suporannua- divided beads in 
tion, &c. Provinces pos- 

XXllI. — Stationery sessing Legis- 
and Printing. lalim. Councils. 

XXIV. — Exchange. 

xxy.— 

Miscellanoo us. 

XXVI. — State Bail- 
ways. 

XXVUL-S u b 8 i- 
dized Companies. 

XXIX. — Inigation, 

Major Works. 

XXX. — 

Minor Works and 
Navigation. 

XXXI. — 

Civil Works. 


Heads open to dis- Heads not open 
cussion. I to discussion. 


I. — ^Refunds and 2. — Assign- 

drawbacks. ments and Com- 

3. — Land Bevenue. pensations. 

4. — Opium. 13. — Interest on 

$. — Salt. dd)t. 

6. — Stamps. 23. — Eedesias- 

7. — Excise. ticai. 

8. — Provincial 25. — Political. 

Bates. 27. — TerrUoricd 

9. — Customs. and Political 

10. — ^Assessed Taxes Pensions. 

II. — Forests. 38. — Stale SaU- 

12. — Registration. uHtys. 

14. — Interest on 42. — Major 

other obligations. Works. In- 

15. — Post Office. leresl on debt. 

16. — Telegraphs. ^.—Army. 

17. — Mint. 46-il. — Marine. 

18. — General Ad- 47. — • Military 

ministration.' Works and De- 

19-A. — Courts of fence. 

Law.* 47-2!. — Special 

19-B. — Jails. Defence Charges. 

20. — ^Police. AU stalwtory 

22. — Education. charges. 

24. — Medical. AU purdy Pro- 

26. — Scientific and vincial exptndi- 

othcr Minor De- lure and expen- 

portments. diture accruing 

28. — Civil h'urlough under divided 

and Absentee Al- heads in Pro- 

lowances. vinees possess- 

29. — Superannua- ing Legidative 

tion Allowances Councils, 

and Pensions. 

30. — Stationery and 
Printing. 

31. — Exchange. 

3 2. — ^Miscellaneous. 


' Mainly Court-fees and fines. 

' These heads include certain statutory charges, which will be excluded 
from debate. 

* This head deals purely with iutereat, sinking funds, and annuities. 
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Bbvexueu 

ExpuNoinmE. 

Heads open to dis- 
ouasion. 

Iltadt not optn 
to discuuion. 

1 Heads open to dis- 
' oussion. 

Heads not open 
to discussion. 


1 

13. — ^Famine BelieL 

34. — Construction of 
Protective Rail- 
; ways. 

33.-^'onstruetion of 
Pruteotive irriga- 
tion Works. 

36. — ^Reduction or 

Avoidance of Debt. 

40. — Subsidized 
Coin[>anieB ; Land, 
&c. 

41 . — Miscellaneous 
Railway Exi>cndi- 
turo. 

42. — Irrigation : 
Major Works — 
Woiking Exiienscs 

43. — Minor Woiks 
niul Navigation. 

45. — Civil Works. 

4b. — State Rail- 
wnj^ ; Cajiital 

Expenditure not 
charged to Re- 
venue. 

40. — I rr igatio II 
Works ; Capital 
Kviteniiituro not 
charged to Re- 
venue. 

I 
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The I5<A November, 1909 

No. 24. — In exercise of the powers conferred by section 5 of 
the InHian Councils Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretary of State for In^a in 
Council, made the following rules authorizing at any meeting of 
the Legislative Council of the Governor-General the discussion of 
any matter of general public interest. 

BULBS FOR THE DISCUSSION OF MATTERS OF GENERAL 
PUBLIC INTEREST IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 

Definitions. 

1 . In these rules — 

( 1 ) ‘ President ’ means — 

(a) the Governor-General, or 

(b) the President nominated by the Governor-General in 

Council under section 6 of the Indian Councils Act, 
1861, or 

(c) the Vice-President appointed by the Governor-General 

under section 4 of the Indian Councils Act, 1909, or 

(d) the Member appointe<I to preside under rule 27 ; 

(2) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules ; and 

(3) ‘ Secietary ’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary. 

Matters o'Pen to discussion. 

2 . Any matter of general public interest may be discussed in 
the Council subject to the following conditions and restrictions. 

3 . No such discussion shall be permitted in regard to any of the 
following subjects, namely : — 

(o) any subject removed from the cognizance of the Legis- 
lative Council of the Governor-General by section 22 
of the Indian Councils Act, i8bl ^ ; or 

(h) any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council 
with any Foreign State or any Native State in India ; 
or 

(c) any matter under adjudication by a Court of Law having 
jurisdiction in any part of His Majesty’s Dominions. 

* See IMgeet, s. 63. 
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Resdvtiau. 

4 . Subject to the reetrictione contained in rule 3, any Member 
may move a resolution relating to a matter of general public 
interest : 

Provided that no resolution shall be moved which does not 
comply with the following conditions, namely : — 

(a) it shall be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(b) it shall be clearly and precisely expressed and shall 
raise a definite issue ; and 

(c) it shall not contain arguments, inferences, ironical ex- 

pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity, 

5 . A Member who wishes to move a resolution shall give 
notice in wilting to the Secretary, at least fifteen clear days 
before the meeting of the Council at which he desires to move the 
same, and shall together with the notice submit a copy of the 
resolution which he wishes to move : 

Provided that the President may allow a resolution to be 
moved with shorter notice than fifteen days, and may, in any 
case, require longer notice or may extend tlie time for moving the 
resolution. 

6. — (l) The Secretary shall submit every resolution of which 
notice has been given to him in accordance with rule 5 to the 
President, who may either admit it or, when any resolution is 
not framed in accordance with role 4, cause it to be returned to 
the Member concerned for the purpose of amendment. 

(2) If the Member does not, within such time as the President 
may fix in this behalf, rc-submit the resolution duly amended, the 
resolution shall be deemed to have been withdrawn. 

7 . The President may disallow any resolution or part of a 
resolution without giving any reason therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Local Government. 

8 . — (i) No discussion m Council shall be permitted in respect of 
any order of the Preadent under rule b or rule 7. 

(2) A resolution which has been disallowed shall not be entered 
in the proceedings of the Couucd. 

9 . Besolutions admitted by the President shall be entered in 
the list of business fur the day in the order in which they are 
received by the Secretary : 

Provided that the President may give priority to any resolu- 
tion which he may consider to be of urgent public interest, or 
postpone the moving of any resolution. 
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Diseuision of Beaolutions. 

10. Tlie discussioii of lesolutious shall take place after all the 
other business of the day has been concluded. 

11. — (i) After the mover of a resolution has spoken, other 
Members may speak to the motion in such order as the President 
may direct, and thereafter the mover may speak once by way of 
reply. 

(2) No Member other than the mover and the Member in 
charge shall speak more than once to any motion, except, with 
the permission of the President, for the purpose of making an 
explanation. 

12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided that the mover of a resolution, when moving the 
same, and the Member in charge may speak for tliiity minutes. 

13. — (i) Every Member shall speak from his place, shall rise 
when he speaks, and shall address the chair. 

(2) At any time, if the President rises, any Member speaking 
shall immediately resume his seat. 

14. — (l) Any Member may send his speech in print to the 
Secretary not less than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as there are 
Members, and the Secretaiy shall cause one of such copies to be 
supplied to each Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 

15. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 

16. When a resolution is under discussion any Member may, 
subject to all the restrictions and conditions relating to resolutions 
specified in rules 3 and 4, move an amendment to such resolution : 

Provided that an amendment may not be moved which has 
merely the effect of a negative vote. 

17. — (i) If a copy of such amendment has not been sent to 
the Secretary at least three clear days before the day fixed for 
the ^Bcussion of the resolution, any Member may object to the 
moving of the amendment ; and such objection shall prevail 
unless the President in exercise of his power to suspend any of 
these rules allows the amendment to be moved. 

(2) The Secretary shall, if time permits, cause every amendment 
to be printed and send a copy for the information of each Member. 

18. A Member who has moved a resolution or an amendment 
of a resolution may withdraw the same unless some Member 
desires that it be put to the vote. 
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10. When, in the opinion of the Preadent, a resolution and tmy 
amendment thereto have been sufficiently discussed, he may dose 
the discussion by calling upon the mover to reply and the Member 
in charge to submit any final observations which he may wish 
to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 

20. — (i) When an amendment to any resolution is moved, or 
when two or more such amendments are moved, the President 
shall, before taking the sense of the Council thereon, state or read 
to the Council the terms of the original motion and of the amend- 
ment or amendments proposed. 

( 2 ) It shall be in the discretion of the President to put first to 
the vote either the original motion or any of the amendments 
which may have been brought forward. 

21. If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter- 
mined separately. 

22. - (i) Every question shall be resolved in the affirmative or 
in the negative a<'cording (0 the majoiity of votes. 

( 2 ) Votes may be taken by voices or by division and shall be 
taken by division if any Member so desires. 

( 3 ) The President shall determine the method of taking votes 
by division. 

General. 

28. — (i) The President may assign such time as, with due regard 
to the public interests, he may consider reasonable for the dis- 
cussion of resolutions or of any particular resolution. 

( 2 ) Ever)' resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 

24. Every resolution, if earned, shall have effect only as a 
recommendation to the Governor-Ueneral in Council. 

25. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 7 or 
withdrawn under rule 18 , no resolution or amendment raising 
substantially the same question shall be moved within one 
year. 

26. — (i) The President shall preserve order, and all points of 
order shall be decided by him. 

( 2 ) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon. 

( 3 ) Any Member may at any time submit a point of order to 
the decision of the President. 

( 4 ) The President shall have all powers necessary for the pur- 
pose of enforcing his decisions. 
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27 . The Govemor>( 3 eBenl may appoint a Member of the 
Gotmcil to preside in his place, or in that of the Vice-President, 
on any oooamon on which a matter of general public interest is 
discussed in the Council. 

28 . The President, for sufficient reason, may suspend any of 
the foregoing rules. 


The i5</t November, 1909 

No. 25. — ^In exercise of the power conferred by section 5 of the 
Indian Councils Act, 1909, the Governor-General in Council has, 
with the sanction of the Secretary of State for India in Council, 
made the following rules authorising the asking of questions at 
any meeting of the Legislative Council of the Governor-General. 


RULES FOR THE ASKING OF QUESTIONS IN THE LEGIS- 
LATIVE COUNCIL OF THE GOVERNOR-GENERAL 

1 . In these rules — 

(1) ‘ President ’ means — 

(o) the Governor-General, or 

(fe) the President appointed under section 6 of the Indian 
Councils Act, 1861, or 

(c) the Vice-President a}>pointed by the Governor-General 
under section 4 of the Indian Councils Act, 1909. 

(2) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject of 
the question belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules ; and 

(3) ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary. 

2 . Any question may be asked by any Member subject to the 
following conditions and restrictions. 

3 . No question shall be permitted in regard to any of the 
following subjects, namely : — 

(а) any matter affecting the relations of His Majesty’s 

Government or of the Governor-General in Council 
with any Foreign State or with any Native State in 
India, or 

(б) any matter under adjudication by a Court of Law 

having jurisdiction in any part of His Majesty’s 
Dominions. 
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4. No question sliall be asked unless it complies with the follow- 
ing conditions, namely 

{a) it dtall be so framed as to be merely a request for 
information, 

{b) it shall not be of exoestive length, 

(c) it shall not contain arguments, inferences, ironical ex- 

pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity, and 

(d) it shall not ask for an expression of an opinion or the 
solution of a hypothetical proposition. 

5. In matters which are or have been the subject of controversy 
between the Governor-General in Council and the Secretary of 
State or a Local Government no question shall be asked except as 
to matters of fact, and the answer shall be confined to a state- 
ment of facts. 

6 . A Member who wishes to ask a question shall give notice in 
writing to the Secretary at least ten clear days before the meeting 
of the Council at which he desires to put the question and shall, 
together with the notice, submit a copy of the question which he 
wishes to ask • 

Provided that the President may allow a question to be put 
with shorter notice than ten days and may m any case require 
longer notice or may extend <he time for answering a question. 

7. ( 1 ) The Secretary shall submit every question of which 
notice has been given to him in accordance with nile 6 to the 
President, who may either allow it or, when any question is not 
framed in accordance with rules 4 and 5 , cause it to be returned 
to the Member concerned for the purpose of amendment. 

( 2 ) If the Member does not, within such time as the President 
may fix in this behalf, re-submit the question duly amended, the 
question shall be deemed to have been withdrawn. 

8 . The President may disallow any question, or any part of 
a question, without giving any reason therefor other than that in 
his opinion it cannot be answered consistently with the public 
interests or that it should be put in the Legislative Council of 
a liocal Government. 

9. No discussion in Council shall be permitted in respect of 
any order of the President under rule 7 or rule 8 . 

10. Questions which have been allowed shall be entered in the 
list of business for the day and shall be put in the order in which 
they stand in the list before any other business is entered upon at 
the meeting. 

11. Questions shall be put sud answers given in such manner 
as the President may in his discretion determine. 

12. Any Member who has asked a question may put a sup- 
plementary question for the purpose of further elucidating any 



, APPENDIX XI 447 

siatter of fact le^aiding ^ch a leijaeBt for infonnalioii has been 
made in his original question. 

18. The Member in charge maj dedine to answer a supplemen* 
tary question without notice, in which case the supplementary 
question may he put in the form of a fresh question at a subse- 
quent meeting of the Council. 

14. These rules, except rules 6 and 7 , apply also to supple- 
mentary questions : 

Provided that the President may disallow any supplementary 
question without giving any reason therefor. 

16. The President may rule that an answer to a question in 
the list of business for the day shall be given on the ground of 
public interest even though the question may have been with- 
drawn. 

16. No discussion shall be permitted in respect of any question 
or of any answer given to a question. 

17. All questions asked and the answers given shall be entered 
in the proceedings of the Council • 

Provided that no question which has been disallowed by the 
Piesident shall be so entered. 

18. The President may assign such time as, with due regard to 
the public interests, he may consider reasonable for the putting 
and answering of questions. 
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CORRESPONDENCE PRECEDING THE 
CORONATION DURBAR 

No. 4 

GOVERNMENT OF INDIA 

HOME DEPARTMENT 

To THE UiOHT Honourable the Marquess oe Crewe, K.G., 
His Majesty’s Secretary of State for India. 

(Secret ) Simla, 

My Lord Maiquess, 25th August, 1911. 

We veutuie in this Despatch to address Your Lordship on 
a most important and urgent subject, embracing two (questions 
of great political moment which are in our opinion indissolubly 
linked together. This subjcet has engaged our attention for some 
time past, and the proposals which we are about to submit for 
Your Lordship's consideration are the result of our mature 
deliberation. Wc shall in the first place attempt to set forth the 
circumstances which have induced us to frame these proposals 
at this particular juncture, and then proceed to lay before Your 
Lordship the broad general features of our scheme. 

2. That the Government of India should have its seat in the 
same city as one of the chief Trovineial Governments, and more- 
over in a eity geograpliieally so ill-adapted as Calcutta to be the 
capital of the Indian Empire, has long been recognised to be 
a serious anomaly. We need not stop to recall the circumstances 
in which Calcutta rose to its present position. The considerations 
which explain its original selection as the principal seat of Ghivem- 
ment have long since passed away with the consolidation of British 
rule throughout the Peninsula and the development of a great 
inland system of railway communication. But it is only in the 
light of recent developments, constitutional and political, that the 
drawbacks of the existing arran^ment and the urgency of a change 
have been fully realised. On the one hand the almost incalculable 
importance of the part which can already safely be predicted 
for the Imperial Le^slative Council in the shape it has assumed 
under the Indian Councils Act of 1909, renders the removal of the 
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capital to a more central and easily accessible position practic^ly 
imperative. On the other hand, the peculiar political situation 
which has arisen in Bengal since the Partition makes it eminently 
desirable to withdraw the Gtov^nment of India from its present 
Provincial environment, while its removal from Bengal is an 
essential feature of the scheme we have in view for allaying the 
ill-feeling aroused by the Partition amongst the Bengali popula- 
tion. Once the necessity of removing the seat of the Supreme 
Government from Bengal established, as we trust it may be by the 
considerations we propose to lay before Your Lordship, there can 
be, in our opinion, no manner of doubt as to the choice of the 
new capital or as to the occasion on which that choice should be 
annoimced. On geographical, historical, and political grounds, 
the capital of the Indian Empire should be at Delhi, and the 
announcement that the transfer of the scat of Government to 
Delhi has been sanctioned should be made by His Majesty the 
King-Emperor at the forthcoming Imperial Durbar in Delhi 
itself. 

3. The maintenance of British rule in India depends on the 
ultimate supremacy of the Governor-General in Council, and the 
Indian Councils Act of 1909 itself bears testimony to the impossi- 
bility of allowing matters of vital concern to bo decided by 
a majority of non-official votes in the Imperial Legislative 
Council. Nevertheless it is certain that, in the course of time, 
the just demands of Indians for a larger share in the government 
of the country will have to be satisfied, and the question will be 
how this devolution of power can be conceded without impairing 
the supreme authority of the Governor-General in Council. The 
only possible solution of the difficulty would appear to be gradually 
to give the Provinces a larger measure of self-government, until 
at last India would consist of a number of administrations, 
autonomous in all provincial affairs, with the Government of 
India above them all, and possessing power to interfere in cases 
of misgovemment, but orffinarily restricting their functions to 
matters of Imperial concern. In order that this consummation 
may be attained, it is essential that the Supreme Government 
should not be associated with any particular Provincial Govern- 
ment. The removal of the Government of India from Calcutta 
is therefore a measure which will, in our opinion, materially 
facilitate the growth of Local self-government on sound and safe 
lines. It is generally recognized that the capital of a great central 
Government should be separate and independent, and effect has 
been given to this principle in the Unitra States, Canada, and 
AustrMia. 

4. The administrative advantages of the transfer would be 
scarcely less valuable than the political. In the first place, the 
development of the Legislative Councils has made the withdrawal 
of the Supreme Councm and the Government of India from the 

un Og 
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influence of local opinion a matter of ever-inoreaam^ urgency. 
Secondly, events in Bengal are apt to react on the Viceroy and 
the Government of India, to whom the lesponsibility for them 
is often wrongly attributed. The connexion is bad for the Govern- 
ment of India, bad for the Bengal Government, and unfair to 
the other Provinces, whose representatives view with great ai^ 
increasing jealousy the predominance of Bengal. Further, public 
opinion in Calcutta is by no means always the same as that which 
obtains elsewhere in India, and it is undesirable that the Govern- 
ment of India should be subject exclusively to its influence. 

5 . The question of providing a separate capital for the Govern- 
ment of India has often been debated, but generally with the 
object of finding a site where that Government could spend all 
seasons of the year. Such a solution would of course be ideal, but 
it is impracticable. The various sites suggested are either difficult 
of access or are devoid of historical associations. Delhi is the 
only possible place. It has splendid communications, its climate 
is good for seven months in the year, and its salubrity could be 
ensured at a reasonable cost. The Government of India would 
therefore be able to stay in Delhi from the Ist of October to the 
1st of May, whilst owing to the much greater proximity the 
annual migration to and from Simla could be reduced in volume, 
would take up much less time and be far less costly. Some 
branches of the administration, such as Railways and Posts and 
Telegraphs, would obviously derive special benefit from the change 
to such a central position, and the only Department which, as 
far as we can see, might be thought to sufler some inconvenience, 
would bo that of Commerce and Industry, which would be less 
closely in touch at Delhi with the commercial and industrial 
interests centred in Calcutta. On Ihe other hand that Depart- 
ment would be closer to the other commeicial centres of Bombay 
and Karachi, whose interests aie sometimes opposed to those of 
Calcutta, and would thus be in a better position to deal impartially 
with the railway and commercial interests of the whole of India. 

6 . The political advantages of the transfer are impossible to 
over-estimate. Dellii is still a name to conjure with. It is 
intimately associated in the minds of the Hindus with sacred 
legends which go back even beyond the dawn of history. It is 
in the plain of Delhi that the Pandava princes fought out with 
the Kurawa the epic struggle recorded in the MaMharala, and 
celebrated on the banks of the Junma the famous sacrifice which 
consecrated their title to Empire. The Parana Kila still marks 
the site of the city which they founded and called Indraprastha, 
barely three miles from the south ga' e of the modem city of Delhi. 
To the Mahommedans it would be a source of imbounded gratifica- 
tion to see the ancient capital of the Moguls restored to its proud 
position as the seat of Empire. Throughout India, as far south 
as the Mahommedan conquest extended, every walled town has 
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its ‘ Delhi gate and among the masses of the people it is still 
revered as the seat of the former Empire. The change would 
strike the imagination of the people of India as nothing else could 
do, would send a wave of enthusiasm throughout the country, 
and would be accepted by all as the assertion of an unfaltering 
determination to maintain British rule in India. It would be 
hailed with joy by the Ruling Chiefs and the races of Northern 
India, and would be warmly welcomed by the vast majority of 
Indians throughout the continent. 

7. The only serious opposition to the transfer which may be 
anticipated, may, we think, come from the European commercial 
community of Calcutta, who might, we fear, not regard the creation 
of a Covernorship of Bengal as altogether adequate compensation 
for the withdrawal of the Government of India. The opposition 
will be quite intelligible, but we can no doubt count upon their 
patriotism to reconcile them to a measure which would greatly con- 
tribute to the welfare of the Indian Empire. The Bengalis might 
not, of course, be favourably disposed to the proposal if it stood 
alone, for it will entail the loss of some of the influence which they 
now exercise owing to the fact that Calcutta is the headquarters 
of the Government of India. But, as wc hope presently to show, 
they should be reconciled to the change by other features of our 
scheme which are specially designed to give satisfaction to Bengali 
sentiment. In these circumstances we do not think that they 
would be so manifestly unreasonable os to oppose it, and if they 
did we might confidently expect that their opposition would raise 
no echo in the rest of India. 

8 . Absolutely conclusive as these general considerations in 
favour of the transfer of the capital fiom Calcutta to Delhi in 
themselves appear to us to be, there are further special considera- 
tions arising out of the present political situation in Bengal and 
Eastern Bengal which, in our opinion, render such a measure 
peculiarly opportune at such a moment, and to these we would 
now draw Your Lordship’s earnest attention. 

9- Various circumstances have forced upon us the conviction 
that the bitterness of feeling engendered by the Partition of 
Bengal is very widespread and unyielding, and that we are by no 
means at an end of the troubles which have followed upon that 
measure. Eastern Bengal and Assam has, no doubt, benefited 
greatly by the Partition, and the Mahommedans of that Province, 
who form a large majority of the population, are loyal and 
contented ; but the resentment amongst the Bengalis in both 
provinces of Bengal, who hold most of the land, fill the professions, 
and exercise a preponderating influence in public aflairs, is as 
strong as ever, though somewhat less vocal. 

10. The opposition to the Partition of Bengal was at first based 
mainly on sentimental grounds, but, as we shall show later in 
discussing the proposed modification of the Partition, since the 

Qg2 
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enlargement of the Legislative Councils and especially of the 
representative clement in them, the grievance of the BmigaU 
has become much more real and tangible, and is likely to increase 
instead of to diminish. Every one with any true desire for the 
peace and prosperity of this country must wish to find some 
manner of appeasement, if it is in any way possible to do so. 
The simple rescission of the Partition, and a reversion to the 
Hatus quo ante are manifestly impossible both on political and 
on administrative grounds. The old province of Bengal was 
unmanageable under any form of Government ; and we could 
not defraud the legitimate expectations of the Mahommedans of 
Eastern Bengal, who form the bulk of the population of that 
province, and who have been loyal to the British Government 
throughout the troubles, without exposing ourselves to the 
charge of bad faith. A settlement to be satisfactory and con- 
clusive must — 

(1) provide convenient administrative units ; 

(2) satisfy the legitimate aspirations of the Bengalis ; 

(3) duly safeguard the interests of the Mahommedans of 

Eastern Bengal, and generally conciliate Mahommedan 
sentiment; and 

(4) be so clearly based upon broad grounds of political and 

administrative expediency as to negative any presump- 
tion that it has been exacted by clamour or agitation. 

11. If the headquarters of the Government of India be trans- 
ferred from Calcutta to Delhi, and if Dellii be thereby made 
the Imperial capital, placing the city of Delhi and part of the 
surrounding country under the direct administration of tne 
Government of India, the following scheme, which embraces 
three interdependent proposals, would appear to satisfy all these 
conditions ; 

I. To re-unite the five Bengali-speaking divisions, viz. the 
Presidency, Burdwan, Dacca, Kajshahi and Chittagong 
divisions, forming them into a Presidency to be adminis- 
tered by a Governor in Council. The area of the province 
will be approximately 70,000 square miles, and the 
population about 42,000,000. 

II. To create a Lieutenant-Governorship in Council to consist 
of Bihar, Chota Nagpur, and Orissa, with a Legislative 
Council and a capital at Patna. The area of the province 
would be approximately 113,000 square miles, and the 
population about 35,000,000. 

III. To restore the Chief Gommissionership of Assam. The 
area of that province would be about 56,000 square miles, 
and the pop^ation about 5,000,000. 

12. We elaborated at the outset our proposal to make Delhi 
the future capital of India, because we consider this the key-stone 
of the whole project, and hold that according as it is accepted 
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or not, out scheme must stand or fall. But we have still to 
discuss in greater detail the leading features of the other part 
of our scheme. 

13. Chief amongst them is the proposal to constitute a 
Gbvemorship in Council for Bengal. The history of the Partition 
dates from 1902. Various schemes of territorial redistribution 
were at that time imder consideration, and that which was 
ultimately adopted had at any rate the merit of fulfilling two of 
the chief purposes which its authors had in view. It relieved the 
overburdened ad mini stration of Bengal, and it gave the Mahom- 
medan population of Eastern Bengal advantages and oppor- 
tunities of which they had perhaps hitherto not had their fair 
share. On the other hand, as we have already pointed out, it 
was deeply resented by the Bengalis. No doubt sentiment has 
played a considerable part in the opposition offered by the 
Bengalis, and, in saying this, we by no means wish to underrate 
the importance which should be attached to sentiment even if 
it be exaggerated. It is, however, no longer a matter of mere 
sentiment, but rather, since the enlargement of the Legislative 
Councils, one of undeniable reality. In pre-reform scheme days 
the non-oificial clement in these Councils was small. The repre- 
sentation of the people has now been carried a long step forward, 
and in the Legislative Councils of both the Provinces of Bengal 
and Eastern Bengal the Bengalis find themselves in a minority, 
being outnumbered in the one by Biharis and Ooriyas, and in 
the other by the Mahommedans of Eastern Bengal and the 
inhabitants of Assam. As matters now stand, the Bengalis can 
never exercise in either province that influence to which they 
consider themselves entitled by reason of their numbers, wealth, 
and culture. This is a substantial grievance which will be all 
the more keenly felt in the course of time, as the representative 
character of the Legislative Councils increases and with it the 
influence which these assemblies exercise upon the conduct of 
public afiairs. There is therefore only too much reason to fear 
that, instead of dying down, the bitterness of feeling will become 
more and more acute. 

14. It has frequently been alleged in the Press that the Parti- 
tion is the root cause of all recent troubles in India. The growth 
of political unrest in other parts of the country and notably in the 
Deccan before the Partition of Bengal took place disproves that 
assertion, and we need not ascribe to the Partition evils which 
have not obviously flowed from it. It is certain, however, that 
it is, in part at any rate, responsible for the growing estrange- 
ment which has now unfortunately assumed a very serious 
character in many parts of the country between Mahommedans 
and Hindus. We are not without hope that a modification of 
the Partition, which we now propose, will, in some degree at any 
rate, alleviate this most regrettable antagonism. 
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15. To sum up, the results anticipated from the Partition haye 
not been altogether realized, and the scheme as designed and 
executed could only be justified b^ success. Although much 
good work has been done in Eastern Bengal and Assam, and the 
Mahommedans of that Province have reaped the benefit of a 
sympathetic administration closely in touch with them, those 
advantages have been in a great measure counterbalanced by 
the violent hostility which the Partition has aroused amongst 
the Bengalis. Por the reasons we have already indicated, we 
feel bound to admit that the Bengalis are labouring under a sense 
of real injustice which we believe it would be sound policy to 
remove without further delay. The Durbar of December next 
affords a unique occasion for rectifying what is regarded by 
Bengalis as a grievous wrong. 

16. Anxious as we are to take Bengali feeling into account, we 
cannot overrate the importance of consulting at the same time 
the interests and sentiments of the Mahommedans of Eastern 
Bengal. It must be remembered that the Mahommedans of 
Eastern Bengal have at present an overwhelming majority in 
point of population, and that if the Bengali-speaking divisions 
were amalgamated on the lines suggested in our scheme, the 
Mahommedans would •still be in a position of approximate 
numerical equality with, or possibly of small superiority over, the 
Hindus. The future province of Bengal, moreover, will be 
a compact territory of quite moderate extent. The Governor in 
Council will have ample time and opportunity to study the needs 
of the various communities committed to his charge. Unlike his 
predecessors, he will have a great advantage in that he will find 
ready to hand at Dacca a second capital, with all the conveniences 
of ordinary proidncial head-quarters. lie will reside there from 
time to time, just as the Lieutenant-Governor of the United 
Provinces frequently resides in Lucknow, and he will in this way 
be enabled to keep m close touch with Mahommedan sentiments 
and interests. It must also be borne in mind that the interests 
of the Mahommedans will bo safeguarded by the special repre- 
sentation they enjoy in'lhe Legislative Councils ; while as regards 
representation on local bodies they will be in the same position 
as at present. We need not therefore trouble your Lordship 
with the reasons why we have discarded the suggestion that 
a Chief Commissionership, or a semi-independent Commissioner- 
ship within the new province, might be created at Dacca. 

17. We regard the creation of a Governorship in Council of 
Bengal as a very important feature of our scheme. It is by no 
means a new one. The question of the creation of the Governor- 
ship was fully discussed in 1867 to 1868 by the Secretary of State 
and the Government of India, and a Committee was formed, 
on the initiative of Sir Stafford Northcote, to consider it and 
that of the transfer of the capital elsewhere. In the somewhat 
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▼oluminouB correspondence of the past the most salient points 
that emerge are : — 

(i.) That a Governorship of Bengal would not be compatible 
with the presence in Calcutta of the Yiceroj and the 
Government of India ; 

(ii.) That, had it been decided to create a Governorship of 
Bengal, the question of the transfer of the capital nom 
Calcutto would have been taken into consideration ; 
(iii.) That although a majority of the Governor-General’s 
Council and the Lieutenant-Governor of Bengal (Sir 
William Grey) were in favour of the creation of the 
Governorship, Sir John Lawrence, the Gk)vemor- 
General, was opposed to the proposal, but for purposes 
of better administration contemplated the institution of 
a Lieutenant-Governorship of Bihar and the separation 
of Assam from Bengal under a Chief Commissioner. 
Since the discussions of 1867-8 considerable and very im- 
portant changes have taken place in the constitutional develop- 
ment of Bengal. That Province has already an Executive Council, 
and the only change that would therefore be necessary for the 
realization of this part of our scheme is that the Lieutenant- 
Governorship should be converted into a Governorship. Particular 
arguments have from time to time been urged against the appoint- 
ment of a Governor from England. These were that Bengal, 
more than any othsr province, requires the head of the Govern- 
ment to posses.^ an intimate knowmge of India and of the Indian 
people, and that a statesman or politician appointed from England 
without previous knowledge of India would in no part of the 
country find his ignorance a greater drawl ack or be less able to 
cope with the intricacies of an exceedingly complex position. 

18. We have no wish to underrate the great advantage to an 
Indian administrator of an intimate knowledge of the country 
and of the people he is to govern. At the same time actual 
experience has shown that a Governor, carefully selected and 
appointed from England and aided by a Council, can successfully 
administer a large Indian province, and that a province so 
administered requires less supervision on the part of the Govern- 
ment of India. In this connexion we may again refer to the 
correspondence of 1867-8 and cite two of the arguments em- 
ployed by the late Sir Henry Maine, when discussing the question 
of a Council form of Government for Bengal. They are : — 

(i.) That the system in Madras and Bombay has enabled 
a series of men of no conspicuous ability to carry on 
a difficult Government for a century with success. 

(ii.) That the concession of a full Governorship to Bengal would 
have a good effect on English public opinion, which would 
accordingly cease to impose on the Government of India a 
responsibility whichit is absolutely impossible to discharge. 
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In view of the great difficulties connected with the administra- 
tion of j^ngal, we attach the highest importance to these am* 
ments. We are also convinced that nothing shtwt of a nill 
Governorship would satisfy the aspirations of the Benralis and 
of the Mahommedans in Eastern ^ngal. We may add that, as 
in the case of the Governorships of Madras and Bombay, the 
appointment would be open to members of the Indian Civil 
Service, although no doubt in practice the Governor will usually 
be recruited from England. 

19. On the other hand one very grave and obvious objection 
has been raised in the past to the creation of a Governorship for 
Bengal, which we should fully share, were it not disposed of by 
the proposal which constitutes the keystone of our scheme. 
Unquestionably a most undesirable situation might and would 
quite possibly arise if a Governor-General of India and a Governor 
of Bengal, both selected from the ranks of English public men, 
were to reside in the same capital and be liable to be brought in 
various ways into regrettable antagonism or rivalry. This indeed 
constitutes yet another, and m our opinion very cogent, reason 
why the head-quarters of the Government of India should be 
transferred from Calcutta to Delhi. 

20. We now turn to the proposal to create a Lieutenant- 
Governorship in Council for Bihar, Chota Nagpur, and Orissa. 
We arc convinced that if the Governor of Bengal is to do justice 
to the territories which we propose to assign^o him, and to safe- 
guard the interests of the Mahommedans of his province, Bihar 
and Chota Nagpur must be dissociated from Bengal. Quite 
apart, however, from that consideration, we are satisfied that it 
is in the highest degree desirable to give the Hindi-speaking 
people, now included within the Province of Bengal, a separate 
administration. These people have hitherto been unequally 
yoked with the Bengalis, and have never, therefore, had a fair 
opportunity for development. The cry of Bihar for the Biharis 
has frequently been raised in connexion with the conferment of 
appointments, an excessive number of offices in Bihar having 
been held by Bengalis. The Biharis are a sturdy, loyal people, 
and it is a matter of common knowledge that, although they have 
long desired separation from Bengal, they refrained at the time 
of the Partition from asking for it, because they did not wish to 
join the Bengalis in opposition to Government. There has, more- 
over, been a very marked awakening in Bihar in recent years, 
and a strong belief has grown up among Biharis that Bihar will 
never develop until it is dissociated from Bengal. That belief 
will, unless a remedy he found, give rise to agitation in the near 
future, and the present is an admirable opportunity to carry out 
on our own initiative a thoroughly sound and much desired 
change. The Ooriyas, like the Biharis, have little in common 
with the Bengalis, and we propose to leave Orissa (and the 
Sambalpur district) with Bihar and Chota Nagpur. We believe 
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th*t this arrangement will well accord with popular sentiment in 
Orissa, and will be welcome to Bihar as presenting a seaboard to 
that province. We need hardly add that we have considered 
various alternatives, such as the making over of Ghota Nagpur or 
of Orissa to the Central Provinces, and the creation of a Chief 
Commissionership instead of a Lieutenant-Grovemorship for 
Bihar, Chota Nagpur, and Orissa, but none of them seem to deserve 
more than passing consideration, and we have therefore refrained 
from troubling Your Lordship with the overwhelming arguments 
against them. We have also purposely refrained from discussing 
in this dispatch questions of subsidiary importance which must 
demand detailed consideration when the main features of the 
scheme are sanctioned, and we are in a position to consult the 
Local Governments concerned. 

21. We now pass on to the last proposal, viz. to restore the 
Chief Commissionership of Assam. This would be merely a rever- 
sion to the policy advocated by Sir John Lawrence in 1867. This 
part of India is still in a backward condition and more fit for 
administration by a Chief Commissioner than a more highly 
developed form of government, and we may notice that this 
was the view which prevailed in 1896-7, when the question of 
transferring the Chittagong Division and the Dacca and M}rmen' 
singh distncts to Assam were first discussed. Events of the past 
twelve months on the frontiers of Assam and Burma have clearly 
shown the necessity of having the north-east frontier, like the 
north-west frontier, more directly under the control of the 
Government of India and removed from that of the Local Govern- 
ment. We may add that we do not anticipate that any opposition 
will be raised to this proposal, which, moreover, forms an essential 
part of our scheme. 

22. We will now give a rough indication of the cost of the 
scheme. No attempt at accuracy is possible, because we have 
purposely avoided making inquiries, as they would be likely to 
result in the premature disclosure of our proposals. The cost 
of the transfer to Delhi would be considerable. We cannot 
conceive, however, that a larger sum than four millions sterling 
would be necessary, and withm that figure probably could be 
found the three years’ interest on capital which would have to 
be paid till the necessary works and buildings were completed. 
We might find it necessary to issue a ‘ City of Delhi ’ Gold Loan 
at per cent, guaranteed by the Government of India, the 
interest, or the larger part of the interest, on this loan being 
eventually obtainable from rents and taxes. In connexion with 
a general enhancement of land values, which would ensue at 
Delhi as a result of the transfer, we should endeavour to secure 
some part of the increment value, which at Calcutta has gone 
into the pockets of the landlords. Other assets which would 
form a set-off to the expenditure would be the great rise of 
Government land at Delhi and its neighbourhood, and a con- 
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siderable amount which would be reatiaed on the sale of OoTethr 
m«it land and buildings no lon^ required at Calcutta. The 
prozunity of Delhi to Simla would also have the effect of reducing 
the current expenditure involved in the annual move to and from 
Simla, The actual railway journey from Calcutta to Simla takes 
42 hours, while Delhi can be reached from Simla in 14 hours. 
Further, inasmuch as the Government of India would be able 
to stay longer in Delhi than in Calcutta, the cost on account of 
hill allowances would be reduced. We should also add that many 
of the works now in progress at Delhi in connexion with the 
construction of roads and railways and the provision of electricity 
and water for the Durbar, and upon which considerable expendi- 
ture has been incurred, will be of appreciable value to the Govern- 
ment of India as permanent works when the transfer is made. 

23. As regards the remaining proposals, the recurring expendi- 
ture will be that involved in the creation of a Governorslup for 
Bengal and a Chief Oommissionership for Assam. The pay and 
allowances, taken together, of the Lieutenant-Governor of Bengal 
already exceed the pay of a Governor of Madras or Bombay, and 
the increase in expenditure when a Governor is appointed would 
not, we think, be much beyond that required for the support of 
a bodyguard and a band. Considerable initial expenditure would 
be required in connexion with the acquisition of land and the 
construction of buildings for the new capital of Bihar, and, 
judging from the experience gained in connexion with Dacca, we 
may assume that this will amount to about 50 or 60 lakhs. Some 
further initial expenditure would be necessary in connexion with 
the summer head-quarters, wherever these may be fixed. 

24. Before concluding this dispatch we venture to say a few 
words as regards the need for a very early decision on the pro- 
posals we have put forward for Your Lordship’s consideration. 
It is manifest that, if the transfer of the capital is to be given 
efiect to, the question becomes more difficult the longer it remains 
unsolved. The experience of the last two Bessions has shown 
that the present Council Chamber in Government House, Calcutta, 
fails totally to meet the needs of the enlarged Imperial Legislative 
Council, and the proposal to acquire a site and to construct 
a Council Chamber is already under discussion. Once a new 
Council Chamber is built, the position of Calcutta as the capital 
of India will be further strengthened and consolidated ; and, 
though wc are convinced that a toansfer will in any case eventually 
have to be made, it will then be attended by much greater difficulty 
and still further expense. Similarly, if some modification of the 
Partition is, as we believe, desirable, the sooner it is efiected the 
better, but we do not see how it can be safely effected with due 
regard for the dignity of Government as well as for the public 
opinion of the rest of India and more especially for Mahommedan 
sentiment, except as part of the larger scheme we have outlined. 
In the event of these far-reaching proposals being sanctioned by 
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His Majesty’s Govenunent, as we trust may l)e the case, we are 
of opinion that the presence of His Majesty the King-Emperor 
at Delhi would oSer a unique opportunity for a pronouncement 
of one of the most weighty decisions ever taken since the establish- 
ment of British rule in India. The other two proposals embodied 
in our scheme are not of such great urgency but are consequen- 
tially essential and in themselves of great importance. Half 
measures will be of no avail, and whatever is to be done should 
be done so as to make a final settlement and to satisfy the claims 
of all concerned. The scheme which we have ventured to com- 
mend to Your Lordship’s favourable consideration is not put 
forward with any spirit of opportunism, but in the belief that 
action on the lines proposed will be a bold stroke of statesmanship 
which would give unprecedented satisfaction and will for ever 
associate so unique an event as the visit of the reigning Sovereign 
to hie Indian dominions with a new era in the history of India. 

25. Should the above scheme meet with the approval of your 
Lordship and His Majesty’s Government, we would propose that 
the King-Emperor should announce at the Durbar the transfer 
of the capital from Calcutta to Delhi and simultaneously, and as 
a consequence of that transfer, the creation at an early date of 
a Governorship in Council for Bengal and of a new Lieutenant- 
Governorship in Council for Bihar, Chota Nagpur, and Orissa, 
with such administrative changes and redistribution of boun- 
daries as the Governor-General in Council would in due course 
determine with a view to removing any legitimate causes for 
dissatisfaction arising out of the Partition of 1905. The formula 
of such a pronouncement could be defined after general sanction 
had been given to the scheme. This sanction we now have the 
honour to solicit from Your Lordship. 

26. We should thus be able after the Durbar to discuss in detail 
with local and other authorities the best method of carrying out 
a modification of Bengal on such broad and comprehensive lines 
as to form a settlement that shall be final and satisfactory to all. 

We have the honour to be. 

My Lord Marquess, 

Your Lordship’s most obedient humble Servants, 

HABnmoE OF Penshurst, 
O’M. Cbeagh. 

Got Fleetwood Wilson. 

J. L. Jenkins. 

R. W. Carlyle. 

H. Butleb. 

Syed Ali Imau. 

W. H. Clark. 
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No. 6 

To His Excellency the Bight Honourable The Governor- 
General of India in Council. 

(Secret.) India Office, London, 

My Lord, ist November, 1911. 

I have received Your Excellency’s dispatch, dated the 
25th August last and issued in the Home Department, and 
I have considered it in Council with the attention due to the 
importance of its subject. 

2. In the first place you propose to transfer from Calcutta to 
Delhi the seat of the Government of India, a momentous change 
which in your opinion can be advocated on its intrinsic merits, 
and apart from the considerations which are discussed in the later 
passages of your dispatch. You point out with truth that many 
of the circumstances which explain the selection of Fort William 
in the second half of the eighteenth century as the head-quarters 
of the East India Company cannot now be adduced as arguments 
for the permanent retention of Calcutta as the capital of British 
India ; wJiile certain new conditions and developments seem to 
point positively towards the removal of the Central Government 
to another position. Such a suggestion is not entirely novel, since 
it has often been asked whether the inconvenience and cost of an 
annual migration to the Hills could not be avoided by founding 
a new official capital at some place in which Europeans could 
reside healthfully and work efficiently throughout the whole year. 
You regard any such solution as impracticable, in my judgement 
rightly; and you proceed to describe in favourable terms the 
purely material claims of Delhi for approval as the new centre of 
Government. There would be undoubted advantage both in 
a longer sojourn at the capital than is at present advisable, and 
in the shorter journey to and from Simla when the yearly transfer 
has to be made ; while weight may properly be attached to the 
central situation of Delhi and to its fortunate position as a great 
railway junction. As you point out, these facts of themselves 
ensure not a few administrative advantages, and I am not dis- 
posed to attach serious importance to the removal of the Depart- 
ment of Commerce and Industry from a busy centre like Calcutta ; 
for any official disadvantage due to this cause should be counter- 
balanced by the gain of a wider outlook upon the commercial 
activities of India as a whole. 

3. From the historical standpoint, to which you justly draw 
attention, impressive reasons in support of the transfer can not 
less easily be advanced. Not only do the ancient walls of Delhi 
enshrine an Imperial tradition comparable with that of Constanti- 
nople, or with that of Borne itseu, but the neat neighbourhood 
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of the existing City formed the theatre for some most notable 
scenes in the old-time drama of Hmdu history, celebrated in the 
vast treasure-house of national epic verse. To the races of India, 
for whom the legends and records of the past are charged with 
BO intense a meaning, this resumption by the Paramount Power 
of the seat of venerable Empire should at once enforce the 
continuity and promise the permanency of British sovereign rule 
over the length and breadth of the country. Historical reasons will 
thus prove to be political reasons of deep importance and of real 
value in favour of the proposed change. I share, too, your belief 
that the Buling Chiefs as a body will favour the policy and give 
to it their hearty adhesion. 

4. But, however solid may be the material advantages which 
you enumerate, and however warm the anticipated response from 
Indian sentiment, it may be questioned whether we shomd venture 
to contemplate so abrupt a departure from the traditions of 
British government, and so complete a dislocation of settled 
official habits, if we were able to regard with absolute satisfaction 
the position as it exists at Calcutta. 

5. Your Excellency is not unaware that for some time past 
I have appreciated the special difficulties arising from the colloca- 
tion of the Grovemment of India and the Government of Bengal 
in the same head-quarters. The arrangement, as you frankly 
describe it, is a bad one for both Governments, and the Viceroy 
for the time being is inevitably faced by this dilemma, that cither 
he must become Govemor-in -chief of Bengal in a unique sense, or 
he must consent to be saddled by public opinion both in India 
and at home with direct liability for acts of administration or 
policy over which he only exercises in fact the general control of 
a Supreme Government. The Local Government, on the other 
hand, necessarily suffers from losing some part of the sense of 
responsibility rightly attaching to it as to other similar adminis- 
trations . It involves no imputation either upon Your Excellency’s 
Government, or upon the distmguished public servants who have 
carried on the Government of Bengal, to pronounce the system 
radically an unsound one. 

6. It might, indeed, have been thought possible to correct this 
anomaly with less disturbance of present conditions, by retaining 
Calcutta as the central seat of Government, under the immediate 
control of Gie Viceroy, and transferring the Government of Bengal 
elsewhere. But two considerations appear to forbid the adoption 
of such a course. In the first place it is doubtful whether the 
arbitrary creation of an artificial boundary could in practice 
cause Calcutta, so long the capital of Western Bengal, to cease 
altogether to be a Bengali city in the fullest sense. Again, the 
experiment of turning the second city of the British Empire into 
an Imperial enclave would be certain to cast a new and altogether 
undue burden upon the shoulders of the Governor-General, 
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howerer freely the actual work of administMtioa xuipht be 
delated to saboidinate officials. It is tiue that Washington, 
during the century siace it became the capital of the United 
States, has grown into a large and wealthy city, with industries 
on a considerable scale ; but even now it possesses less than 
a third of the population of Calcutta ; while Ottawa and the new 
Australian foundation of Yass-Canberra are likely to continue 
mainly as political capitals. Such a solution may therefore be 
dismissed, while no parallel difficulties need be dreaded if Delhi and 
its surroundings are placed directly under the Government of India. 

7. I am glad to observe that you have not underrated the 
objections to the transfer which are likely to be entertained in 
some quarters. The compensation which will be offered to 
Bengah sentiment by other of your interdependent proposals is 
in my opinion fully adequate, and I do not think it necessary to 
dwell fisher on this aspect of the change. But it cannot be 
supposed that the European community of Calcutta, particularly 
the commercial section, can regard it without some feelings of 
chagrin and disappointment in their capacity as citizens. But 
you may rely, I am certain, upon their wider patriotism, and upon 
their willingness to subordinate local and personal considerations 
to those which concern the general good of India. Nor, on full 
reflection, need they fear any seriously untoward consequences. 
The city will remain the seat of a most prominent and influential 
Government. I see no reason why it sliould sulfer in material 
prosperity, retaining as it will not merely an almost universal 
commerce, but the practical monopoly in more than one branch 
of trade. And from the standpoint of sentiment, nothing can 
ever deprive Calcutta of her association with a century and 
a half of British government, signalized by many great events, 
and adorned by the famous roll of those who have preceded 
Your Excellency in the office of Governoi -General. Such a histoiy 
is a perpetual possession, and it will guide the steps of all travellers 
to Calcutta not less certainly than has tlie presence of the Supreme 
Government in the past. 

8. In view of this change it is your desire that a Governorship 
in Council should be constituted for Bengal. You remind me 
that the possibility of such a creation was fully discussed in the 
years 1867 and 1868, although divergent opinions were expressed 
by the difierent authorities of that day, and no steps were in fact 
taken. One of the principal objections felt then, as now, to the 
proposition taken by itself, hinged on the difficulty of planting 
such an administration in Calcutta side by side with that of the 
Govenunent of India. The criticism is valid, but it would be 
silenced by the transfer of the capital to Delhi. I note with 
general agreement your observations upon the probable appoint* 
ment in ordina^ cucumstances of a statesman or administrator 
from the United Kingdom to the Governorship of Bengal, while 
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oonciuxuig that the appointment, like other great Govemor^pB, 
would be open to members of the Indian Civil Service whenever 
it might be desirable to seek for an occupant among their ranks. 
I also share ^our conviction that no lower grade of administration 
would be hdd in the altered conditions to satisfy the reasonable 
aspirations either of Hindus or of Mohammedans for the reputa- 
tion and status of Bengal among the great divisions of India. 

9. In considering the area which the Governor of a new Bengal 
should be called upon to administer, it is not necessary to recall 
at length the steps which led up to the partition of the former 
Presidency, or to engage in detailed examination of its results. 
It is universally admitted that up to the year 1905 the task 
which the Lieutenant-Governor of Bengal and his subordinates 
had to perform, having regard to the extent of the Presidency, 
to its population, and the difficulties of communication in many 
districts, was one with which no energy or capacity could com- 
pletely cope. It is equally certain that the provincial centre of 
gravity was unduly diverted to the western portion of the area, 
and to Calcutta itself; with the result that the Mohammedan 
community of Eastern Bengal were unintentionally deprived of 
an adequate share of consideration and attention. Such a state 
of affairs was not likely to agitate public opinion on this side of 
the water ; the name of Dacca, once so familiar to British ears, 
had become almost unknown to them. A rearrangement of 
administration at the instance of the Government of India was 
therefore almost imperative ; but the plan that was ultimately 
adopted, while effecting some beneficial changes in Eastern Bengal, 
and offering relief to the overladen Government, produced conse- 
quences in relation to the Bengali population which you depict 
with accuracy and fairness. History teaches us that it has 
sometimes been found necessary to ignore local sentiment, or to 
override racial prejudice, in the interest of sound administration, 
or in order to establish an ethical or political principle. But even 
where indisputable justification can be claimed, such an exercise 
of authority is almost always regrettable in itself ; and it will 
often be wise to grasp an opportunity of assuaging the resentment 
which has been aroused, where this can be done without practical 
detriment to order and good government. You point out, more- 
over, that in this case the grievance is not only one of sentiment, 
but that in connexion with the Legislative Councils the Bengali 
population is subjected to practical disabilities which demand 
and merit some redress. In Your Excellencjy's opinion the desired 
objects can properly be achieved by re-uniting the five Bengali- 
speaking divisions, of the Presidency, Burdwan, Dacca, Bajshahi, 
and Chittagong into the new Presidency to be for the future 
administered by the Governor of Bengal in Council. 

10. At the same time you lay deserved stress on the importance 
of giving no ground for apprehension to the Mohammedans of 
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Eastern Bengal lest their interests should be iinuriousfv afhicted. 
by the intended alteration. In eonunon 'with others of their fiuih, 
they would presumably teoaid with satisfaction the re»eredaQn 
of Delhi as the capital of India ; but they would be piimaidy 
conoemed with the local aspect of the proposals. It is evidei^ 
that in delimiting the new Presidency care is needed to see that 
the balance of the diflerent populations, though it could not 
remain throughout the entire area as it stan£ at present in 
Eastern Bengal and Assam, is not unduly disturbed ; and, as yon 
point out, the special representation on the Legislati'VB Councils 
which is enjoyed by the Mohammedans supplies them with 
a distinct safeguard in this respect. I attach, nowever, no little 
importance to the proposal that the Governor of Bengal should 
regard Dacca as his second capital, with full claims on ms regular 
attention, and his residence for an appreciable part of the year. 
The arrangements which have been made there for the adminis- 
tration of the existing Lieutenant-Governor will thus not merely 
be utilised, but 'wiU serve a valuable purpose which it would 
have been difficult to secure had proposals similar to those which 
you now make been put forward when the old Bengal was un- 
divided. In these circumstances I consider that you are right 
not to make any suggestion for a Commissionership at Dacca 
analogous to that existing in Sind in the Presidency of Bombay. 

II. Your next proposition involves the creation of a Lieutenant- 
Governorship in Council for Bihar, Chota Nagpur, and Orissa. 
I observe that you have considered and dismissed a number of 
alternative suggestions for dealing with these three important 
and interesting divisions. Some of these schemes, as Your 
Excellency is aware, have at diSerent times been the subjects 
of discussion when a rearrangement of boundaries has been 
contemplated ; and I refrain from commenting on any of them 
at this moment, bolding, as I do, that you have offered the 
plainest and most reasonable solution, if any substantial chai^ 
IS to be made at all. The three sub-provinces above named, whde 
difiering inter se in some marked features, are alike loosdy con- 
nected with Bengal proper, and their complete administrative 
severance would involve no hardship to the Presidency. You 
describe the desire of the hardy and law-abiding inhabitants of 
Bibar for a clearer expression of their local indi'viduality, differing 
from the Bengalis as they largely do in origin, in language, in 
proclivities, and in the nature of the soil they cultivate. Orissa, 
again, with its variety of races and physical conditions, with its 
considerable seaboard, invested with a peculiar sanctity of 
religious tradition, prefers a code of land legislation founds on 
a BTOtem of tenure differing in the main from those both of Ben^ 
and of the Central Provinces, and has long felt uneasiness at 
a possible loss of identity as a distinct community. The hi ghlands 
of Chota Nagpur, far less densely populated than Bengal, and 
containing a large aboriginal element, also possess ancestral and 
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histoncal olaims for separate treatment in various respects. These 
three sub-provinces, -with their combined population of some 
thirty-five miUions, would form a charge well within the compass 
of a Xieutenant-Govemorship ; and it may be assumed that the 
controlling officer would be able to bestow continuous care and 
attention upon each of the divisions within his area. 

12. The concluding suggestion which you put forward is that 
the Chief Commissionership of Assam should be revived. I attach 
weight to your argument that the political conditions on the 
north-eastern frontier of India render it desirable that like the 
North-West it should be the immediate concern of Your Excel- 
lency’s Government, rather than of a local administration ; and 
I note youi belief, which I trust may prove to be well founded, 
that the inhabitants of this Province, of first-rate importance in 
industry and commerce, are not likely to offer any opposition 
to the change. On the contrary, they may be disposed to welcome 
it, since I am confident that the Supreme Government would 
assiduously preserve all local interests, either material or of 
sentiment, mom any possible detriment attributable to the 
altered system. 

13. I make no complaint of the fact that Your Excellency is 
unable at this stage to present for sanction a close estimate of 
the cost which is likely to be incurred in respect of the various 
proposals included in your Despatch, either by way of initial 
or of recurring expenditure. You have only found it possible to 
name the round sum of four millions sterling, which you regard 
as the outside figure of cost which could be incurred by the 
transfer to Delhi, and you indicate your opinion that this amount 
might be raised by a special Gold Loan. I agree that it was not 
possible for you, in the special circumstances of the case, to 
undertake the investigations which would have been necessary 
before you could submit even a general estimate of expenditure 
either at Delhi or in relation to the Governorship of Bengal, to 
the Lieutenant-Governorship of the new United Provinces, or 
to the Chief Comnussionership of Assam. This being so, 1 refrain 
for the present from making any observations on tUs part of the 
subject, merely stating my general conviction that Your Excel- 
lency is fully alive to the magnitude of the proposed operations, 
and to the necessity for thoughtful preparation and continuous 
vigilance in order that the expenditure, which must necessarily 
be so large, may be conduct^ with no tinge of wastefulness ; 
and as regards the particular case of Delhi, assuring you that my 
full sympathy will be extended to any efiorts you may make to 
prevent holding-up against Government of land which you may 
find it necessary to secure for public purposes; 

14. I find myself in general agreement with Your Excellency 
when you state that if this policy is to be approved, it is imperative 
to avoid delay in carrying it into effect. You give substantial 

uu Hh 
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reasons for this opinion, both on administrative and economioal 
groands, and though a number of details remain for settlement, 
many of which must demand careful examination and consulta* 
tion, while some may awaken differences of opinion, it is possible 
now to pronounce a definite opinion upon the broad features ol 
the scheme. Regarding it as a whole, and appreciating the 
balance sought to be maintained between the (ufierent races, 
classes, and interests likely to be affected, I cannot ■recali in 
history, nor can I picture in any portion of the civilized world as 
it now exists, a series of administrative changes of so wide a scope 
culminating in the transfer of the main seat of Government, 
carried out, as I believe the future will prove, with so little 
detriment to any class of the community, while satisfying the 
historic sense of millions, aiding the general work of Government, 
and removing the deeply-felt grievance of many. I therefore 
give my general sanction to your proposals, and I share in your 
belief that the transfer of the Capital, and the concomitant 
features of the scheme form a subject worthy of announcement 
by the King-Emperor in person on the unique and eagerly- 
anticipated occasion at Delhi. I am commanded to inform you 
that at the Durbar on the 12th of December His Imperial Majesty 
will be pleased to declare that Delhi will become the capital city 
of India, that a Governor in Council will be appointed for Bengal, 
a Lieutenant-Governor in Council for Bihar, Chota Nagpur, and 
Orissa, and a Chief Commissioner for the Province of A^m. 

I have the honour to be. 

My Lord, 

Your Lordship’s most obedient humble servant, 

Ceewb. 
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ANNOUNCEMEJJTS MADE AT THE 
CORONATION DURBAR 

No.l 

ANNOUNCEMENT OF HIS MAJESTY THE 
KING-EMPEROR 

It is with gentiine feelings of thankfulness and satisfaction 
that I stand here to-day among you. This year has been to the 
Queen-Empress and m3n3elf one of many great ceremonies and 
of an unusual though happy burden of toil. But in spite of time 
and distance, the grateful recollections of our last visit to India 
have drawn us again to the land which we then learned to love, 
and we started with bright hopes on our long journey to revisit 
the country in which we had already met the kindness of a home. 

In doing so I have fulfilled the wish expressed in my message 
of last July, to announce to you in person my Coronation, cele- 
brated on the 22 nd of June in Westminster Abbey, when by the 
Grace of God the Crown of my Forefathers was placed on my 
head with solemn form and ancient ceremony. 

By my presence with the Queen-Empress 1 am also anxious to 
show our afiection for the loyal Princes and faithful Peoples of 
India, and how dear to our hearts is the welfare and happiness 
of the Indian Empire. 

It was, moreover, my desire that those who could not be 
present at the solemnity of the Coronation should have the 
opportunity of taking part in its commemoration at Delhi. 

It is a sincere pleasure and gratification to myself and the 
Queen-Empress to behold this vast assemblage and in it my 
Governors and trusty officials, my great Princes, the representa- 
tives of the Peoples, and deputations from the Military Forces of 
my Indian Dominions. 

I shall receive in person with heartfelt satisfaction the homage 
and allemance which they loyally desire to render. 

I am deeply impressed with the thought that a spirit of sym- 
pathy and afiectionate goodwill unites Princes and people with 
me on this historic occasion. 

In token of these sentiments I have decided to commemorate 
the event of my Coronation by certain marks of my especial 

H h 2 
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favoui and conaideiatiou, and these I will later on to^y cause 
to be announced by my Governor-General to this assembly. 

Finally I rejoice to nave this opportunity of renewing in my 
own person those assurances which have been given you by my 
revolt predecessors of the maintenance of your rights and 
privileges and of my earnest concern for your welfare, peace, and 
contentment. 

May the Divine favour of Providence watch over my Peoide 
and assist me in my utmost endeavour to promote their happiness 
and prosperity. 

To all present, feudatories and subjects, I tender Our loving 
greeting. 


No. 2 

ANNOUNCEMENTS BY THE GOVEBNOR-GENERAL OF 
INDIA ON BEHALF OF HIS MAJESTY THE KING- 
EMPEROR 

‘ To all to whom these presents may come. 

‘ By the command of His Most Excellent Majesty George the 
Fifth, by the grace of God King of the United Kngdom of Great 
Britain and Ireland and of the British Dominions beyond the 
Seas, Defender of the Faith, Emperor of India, I, His Governor- 
General, do hereby declare and notify the grants, concessions, 
reliefs, and benefactions which His Imperial Majesty has been 
graciously pleased to bestow upon this glorious and memorable 
occasion. 

‘ Humbly and dutifully submissive to His Most Gracious 
Majesty's will and pleasure, the Government of India have 
resolv^, with the approval of His Imperial Majesty’s Secretary 
of State, to acknowledge the predominant claims of educational 
advancement on the resources of the Indian Empire, and have 
decided in recognition of a very commendable demand to set 
themselves to making education in India as accessible and wide 
as possible. With this purpose they propose to devote at once 
50 lakhs to the promotion of truly popular education, and it is 
the firm intention of Government to add to the grant now 
announced further grants in future years on a generous scale. 

‘ Graciously recognising the sign^ and faithful services of His 
forces by land and sea, the King-Emperor has charged me to 
announce the award of half a month’s pay of rank to all non- 
commissioned ofSceiB and men and reservists both of His British 
Army in India and His Indian Army, to the equivalent ranks 
of the Royal Indian Marine, and to all permanent employes of 
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departmental or non-combatant establiahments paid from tbe 
military estimates vbose pay may not exceed tbe sum of Bs. 50 
monthly. 

‘ Furthermore His Imperial Majesty has been graciously 
pleased to ordain that from henceforth the loyal Native officers, 
men, and reservists of His Indian Army shall be eligible for the 
grant of the Victoria Cross for valour ; that membership of 
the Order of British India shall be increased during the decade 
following this His Imperial Majesty’s Coronation Durbar by 
52 appointments in the First Class, and by 100 appointments in 
the Second Class, and that in mark of these historic ceremonies 
15 new appointments in the First Class and 19 new appointments 
in the Second Class shall forthwith be made ; that from hence- 
forth Indian officers of the Frontier Militia Corps and the Military 
Police shall be deemed eligible for admission to the aforesaid 
Order ; that special grants of land or assignments or remissions 
of land revenue, as the case may be, shall now be conferred on 
certain Native officers of His Impenal Majesty’s Indian Army 
who may be distinguished for long and honourable service ; and 
that the special allowances now assigned for three years only 
to the widows of the deceased members of the Indian Order of 
Meiit shall, with effect from the date of this Durbar, hereafter be 
continued to all such widows until death or re-marriage. 

‘ Graciously appreciating the devoted and successful labours 
of His Civil Services His Imperial Majesty has commanded me to 
declare the grant of half a month’s pay to all permanent servants 
in the civil employ of Government whose pay may not exceed 
the sum of Es. 50 monthly. 

‘ Further, it is His Impenal Majesty’s gracious behest that all 
persons to whom may have been or hereafter may be granted 
the titles of Dewan Bahadur, Sirdar Bahadur, Khan Bahadur, 
itai Bahadur, Rao Bahadur, Khan Sahib, Rai Sahib, or Rao 
Sahib, shall receive distinctive badges as a symbol of respect and 
honour ; and that on all holders present or to come of the venerable 
titles of Mahamahopadyaya and Shamsululama shall be conferred 
some annual pension for the good report of the ancient learning 
of India. 

‘ Moreover, in commemoration of this Durbar, and as a reward 
for conspicuous public service, certain grants of land, free of 
revenue, tenable for the life of the grantee, or in the discretion 
of the local administration for one further life, shall be bestowed 
or restored in the North-Western Frontier Province and in 
Baluchistan. 

' In His gracious solicitude for the welfare of His loyal Indimi 
Princes His Imperial Majesty has commanded me to proclaim 
that from henceforth no Nazarana payments shall be m^e upon 
succession to their States. And sundry debts owing to the 
Government by tbe non-jurisdictional estates in Kathiawar and 
Oujerat, and also by the Bhumia Chiefs of Mewar, will be cancelled 
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and remitted in whole or in part under the Orders of the Govem- 
jnent of India. 

* In token of His appreciation of the Imrorial Service Troops 
certain sapemumetaty appointments in the Order of British Inma 
will be made. 

' In the exercise of His Hoyal and Imperial clemency and com- 
passion His Most Excellent Majesty has been graciously pleased to 
ordain that certain prisoners now suilering the penalty of the law 
for crimes and misdemeanours shall be release from imprison- 
ment, and that all those civil debtors now in prison whose debts 
may be small, and due not to fraud, but to real poverty, shall be 
discharged and that their debts shall be paid. 

‘ The persons by whom and the terms and conditions on which 
these grants, concessions, reliefs, and benefactions shall be 
enjoyed will be hereafter declared. 

‘ God Save the King ! ’ 


No. 3 

ANNOUNCEMENT OF HIS MAJESTY THE 
KING-EMPEROB 

Wc are pleased to announce to Our People that on the advice 
of Our Ministers tendered after consultation with Our Governor- 
General in Council We have decided upon the transfer of the 
seat of the Government of India from Calcutta to the ancient 
Capital Delhi, and, simultaneously and as a consequence of that 
transfer, the creation at as early a date as possible of a Governor- 
ship for the Presidency of Bengal, of a new Lieutenant-Governor- 
ship in Council administering the areas of Bihar, Chota Nagpur, 
and Orissa, and of a Chief Commissionership of Assam, with such 
administrative changes and redistribution of boundaries as Our 
Governor-General in Council with the approval of Our Secretary 
of State for India in Council may in due course determine. It is 
Our earnest desire that these changes may conduce to the better 
administration of India and the greater prosperity and happiness 
of Our beloved People. 
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GOVERNMENT OF INDIA 

HOME DEPARTMENT 

To THE Bioht Hohocsable the Marquess of Crewe, K.G., 
His Majesty’s Secretary of State for India. 

(Public.) Delbi. 

My Lord Marquess, 23rd January, 1913. 

In accordance with the provisions of Section 7 of the In^an 
Councils Act, 1909, we have the honour to submit for Your 
Lordship’s information, and for presentation to Parliament, 
copies of the revised Regulations for the constitution of the 
Le^slative Councils of the Governors of Madras and Bombay, 
and of the Lieutenant-Governors of the United Provinces, the 
Punjab and Burma, which have recently received the approval 
of the Secretary of State in Council, under Section 6 of the 
same Act. In consequence of the redistribution of territories 
and of the appointment of a Governor in Council to the Presidency 
of Fort William in Bengal, which His Imperial Majesty was 
graciously pleased to announce at His Durbar held at Delhi in 
December, 1911, Your Lordship has also approved the constitution 
of Legislative Councils for the Governor of Bengal, the Lieutenant- 
Governor of Bihar and Orissa, and the Chief Commissioner of 
Assam. Of the Regulations relating to these three Councils, 
which have likewise received the approval of the Secretary of 
State in Council, we also append copies, together with copies of 
the Proclamations issued by us on the 14th November, 1912, 
with His Majesty’s approval, extending to the territories ad- 
ministered by the Chief Commissioner of Assam the provisions 
of the Indian Councils Acts, 1861 to 1909. Finally we enclose 
copies of the revised Regulations for the constitution of the 
Legislative Council of the Governor-General, which have similarly 
been approved by the Secretary of State in Council. 

2. In addition to these papers, we annex copies of the rules 
in force in the Legislative Councils of all Provinces, relating 
to the discussion of the annual Financial Statement, and of 
matters of general public interest, and to the asking of questions. 
These rules have been framed, with the sanction of the Governor- 
General in Council, under Section 5 of the Indian Councils Act, 
1909, and in accordance with the provisions of Section 7 thereof, 
require to be presented to both Houses of Parliament. The 
corresponding rules in force in the Council of the Governoi- 
General framed in 1909 have already been presented to Parliament, 
and no change has since been made in them, although a copy of 
these rules idso is enclosed. 
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3. The circumstances which gave rise to a revision of the 
Council Begulations sanctioned in 1909 were as follows. In the 
first place, the administrative changes which have resulted from 
His Imperial Majesty’s announcement at the Delhi Durbar 
have necessitated the rearrangement of the electorates framed 
under the Begulations of 1909 for the return of representatives 
to the Governor-General’s Council by the old province of Bengal 
and Eastern Bengal and Assam, and the provision of adequate 
representation on that Council for the Bengal Presidency as 
reconstituted, together with the provinces of Bihar and Orissa 
and Assam, while for similar reasons it has been requisite to 
frame entirely new Regulations constituting Councils for the 
Lieutenant-Governor of Bihar and Orissa and the Chief Com- 
missioner of Assam. The consequential modification of the 
Regulations governing the Council of the Lieutenant-Governor 
of Bengal practically resulted in the formation of a new 
Council for the Governor of that province. In the second place, 
the experience which has been gained in the practical work- 
ing of the Regulations of 1909 has been sufficient to disclose 
certain points in which they are susceptible of improvement. 
To this cause are to be attributed the modifications which have 
been sanctioned in the Regulations concerning those Provinces 
which were unaffected by His Majesty’s announcement at Delhi, 
and, to some extent, the form which has been adopted in drafting 
the Regulations for the Governor-General’s Council and the 
Councils of the three new provinces. 

4. With the object of ascertaining the sufficiency or otherwise 
of the Regulations of 1909, we invited all local Governments 
to furnish us with a report on their practical working shortly 
after the first elections were held, together with any suggestions 
for improvement and amendment which they might have to 
offer, and the revision which has now been effected is the result 
of the recommendations which we thought fit to make to Your 
Lordship after full consideration of the materials thus placed 
at our disposal. In formulating our proposals we have kept in 
view, as a guiding principle, the fact that since the Councils have 
so far stood the test of only one general election, it would be 
premature and impolitic, at this stage of their development, to 
embark upon any material changes in the broad principles upon 
which their constitution is based. The amendments made have 
been confined, therefore, so far as possible, to matters of detail, 
and consist to a large extent of an attempt to simplify and render 
more convenient the electoral procedure. At the same time 
in Madras, the United Provinces and the Punjab the opportunity 
has been taken to effect some changes in the distribution of 
seats, in the province first mentioned with a view to the more 
equitable representation of the landholders and local bodies, 
in the second mainly in consequence of a rearrangement of 
divisional charges, and in the third with the object of inciearing 
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the number of membeis chosen by election, and on the analogy 
of the systems in force elsewhere, of giving representation to 
District Boards. 

5 . We apprehend that Your Lordship may find it convenient, 
in presenting the revised Regulations to Fariiament, to bo in 
possession of a self-contained summary of the changes effected 
by this revision, together with an explanation of their scope and 
purpose. With this object, we have caused to he prepared, 
and append to this dispatch, a memorandum which explains 
the matter in detail. 

We have the honour to be. 

My Lord Marquess, 

Your Lordship’s most obedient, humble servants, 

Hardinge of Penshurst. 
O’Moore Creagh. 

6. Fleetwood Wilson. 

R. W. Carlyle. 

Harcourt Butler. 

S. A. Imam. 

W. H. Clark. 

R. H. Craddock. 

Enclosure no. I. 

Memorandum 

Showing the changes made in iqi 2 in the Hegulations relating to 
the Legislative Councils in India, together with the reasons 
upon which they are based. 

The general reasons which have led to the revision of the 
Regulations framed in igog under the Indian Councils Act of 
that year are explained in the dispatch which accompanies this 
memorandum. For the purpose of exhibiting in detail the changes 
made, the subject may conveniently be divided into three heads : — 

I. Changes made in the constitution of the Councils themselves, 
such as alterations in the number of elected or nominated 
seats, or the redistribution of seats between electorates. 

II. Changes made in the qualifications of voters and candidates. 

III. Changes made in electoral procedure. 

IV. Other changes, which cannot be classified under any of 

the three foregoing categories. 

I. — Changes made in the constitution of the Councils 
This heading falls naturally into three sections ; — 

(a) The creation of new Councils in consequence of the 
administrative changes announced by His Imperial 
Majesty at the Delhi Durbar, and the constitution of 
the Councils thus necessitated. 

(5) The addition or alteration of the grouping of seats on 
existing Councils unafiected by the recent territorial 
redisl^ribution. 
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(e) The reaixangement of repreflentation on the IiB|)enal 
Legislative Councnl due to changes in the Piovmcial 
Gonncils. 

(a) Theformationof the Presidency of Bengal undei a Gov^noi 
in Council, of the Province of Bihar and Orissa under a Lieutenant- 
Governor in Council, and of the Province of Assam under a Chief 
Commissioner, out of the areas previously constituting the provinces 
of Bengal and Eastern Bengal and Assam, has resulted in the 
abolition of the Leg^lative Councils of the Lieutenant-Governors 
of Bengal and Eastern Bengal and Assam and the creation of 
new Councils for the three new Provinces. In framing the Regula- 
tions for these three new Councils, the object aimed at has been, 
on the one hand, to preserve intact, so far as possible, the character 
of the electorates which existed in Bengal and Eastern Bengal 
and Assam under the Regulations of igog, and to avoid the dis- 
franchisement of any interest or individuals represented on the 
old Councils, and, on the other hand, to aSord recognition to the 
further claims to representation which the territorial redistribution 
has given to certain interests and communities. 

The Bengal Council . — The interests which were represented 
on the Councils of the Lieutenant-Governors of Bengal and 
Eastern Bengal and Assam were the following : — 

No, of eeab) on the previous Council in— 


The Indian Commorrial Community 

Bengal. 

1 

Bastem Bengal and 
Assam. 

I 

The Corporation of Calcutta . 

I 



The University of Calcutta 

I 


The Dengal Chamber of Commerce . 

2 



The Calcutta Trades Association 

z 


The Tea Planting Community, Eastern 
Bengal and Assam .... 


2 

The Planting Community, Bengal . 

I 


The Chittagong Port Trust 



I 

The .futt' interest 

— 

1 


These interests had 12 seats on the old Councils, as compared 
with 9 under the new Regulations. The Indian commercial 
community (as elsewhere) will'have one nominated representative 
only, while the redistribution of territories having resulted in the 
separation from Bengal of the important planting areas in Assam 
and Bihar, the representation of that community in Bengal will 
be reduced to one member only, to be chosen by an electorate 
consisting of the maimgers of tea gardens. The seat representing 
the Jute interest which was previously filled by election by the 
Narayanganj Chamber of Commerce, will be replaced by a nomi- 
nated seat to be allotted to the European commercial community 
outside Calcutta and Chittagong, this wider field of selection being 
considered more appropriate to the circumstances of the new 
province. 
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In addition to the foregoing, the following electorates existed 
in the two Provinces 

(i.) The Municipalities of each Division. 

(ii.) The District Boards of each Division. 

(iiL) The Mohammedan Community of each Division. 

(iv.) The Landholders of each Division. 

To each divisional electorate one member has been allotted, 
but, on account of the relatively greater inwortance of Municipal 
interests in the Presidency and Burdwan Divisions, it has been 
arranged that the Municipalities of these Divisions shall return 
an additional member alternately at every election, and that on 
account of the relatively small importance of the Municipal and 
Landholding interests in the Chittagong Division the Munici- 
palities and Landholders of that Division shall each elect a member 
alternately and not concurrently. The total number of members 
thus returned at each election is twenty. 

In addition to the 27 elected seats specified above another 
seat has been reserved for the town of Calcutta, in recognition of 
the fact that the special qualifications required of the members 
representing the Corporation and University respectively may 
lead to the exclusion of suitable candidates, who by reason of 
the size and importance of the town are naturally to be found 
in larger numbers than in less advanced areas. In consonance 
with the general scheme upon which the Regulations are framed 
the electors to this seat will be the non-official members of the 
Calcutta Corporation other than those nominated by Government, 
but the qualification for candidates will be merely residence in 
Calcutta, thus affording a chance to any citizen of outstanding 
eminence to secure his return. 

The total number of elected seats is thus 28, as compared with 
26 on the old Council, with a consequential reduction in the 
number of nominated scats from 22 to 20. At the same time the 
maximum number of officials who may be nominated has been 
fixed at 16 instead of 17. As already mentioned, two of the 
nominated seats are earmarked for the European commercial 
community outside Calcutta and Chittagong and the Indian 
commercial community respectively, thus leaving two non- 
official nominated seats unappropriated, selection for which rests 
with the discretion of the Governor. 

In addition to these 48 elected and nominated seats, provision 
has been made, as on the old Council, for the nomination of two 
expert members, whether officials or non-officials, to assist in the 
conduct of proposed t)r pending Legislation. 

The Bihar Orista Council . — The interests and communities 
situated in the area now embraced by this province which enjoyed 
representation on the old Bengal Council were the following : — 
(i.) The Municipalities. 

(ii.) The District Boards. 

(iii.) The Landholders. 
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(iv.) The Mohammedan Community. 

(v.) The Planting Community.^ 

The Regulations for the new Council provide one seat for each 
division to be filled by each of the three first named, or 15 seats 
in all. For the Mohammedan Community they provide 1 seat 
for each of the Patna, Tirhut and Bhagalpur Divisions, and 
a fourth seat to be filled by joint election by voters residing in 
the Orissa and Chota Nagpur Divisions, where the community 
is relatively less numerous and influential. Tn the new province 
the indigo interest will be of relatively more importance than in 
the old, and one seat has been assigned to it, while the mining 
interest has now attained a size which is held to entitle it also 
to similar representation. Both seats will be filled by election, 
thus bringing the total number of elected seats to 21. 

The number of nominated members has been fixed at 10, of whom 
not more than 15 may be officials, and the selection for the 4 nomi- 
nated seats open to non-officials has been left to the discretion of 
the Lieutenant-Governor with a view to the admission of the claims 
of other interests which may not secure representation through 
the channel of election. In addition the Lieutenant-Governor is 
given power to nominate one expert member, either an official or 
non-official, to assist the progress of particular legislative measures. 

The Assam Gounod . — The interests situated in the area now 
included in this province which enjoyed representation on the 
Council of the Lieutenant-Governor of Eastern Bengal and 
Assam, were the following • — 

(i.) The Municipalities. 

(u.) The Local Boards. 

(lii.) The Landholders. 

(iv.) The Mohammedan Community. 

(v.) The Tea Planting Community. 

Each of the first four of these interests has been provided with 
two seats on the new Council — one for each Division, and three 
scats have been assigned to the tea-planting community — ^thus 
making a total of 11 elected seats. 

Thirteen nominated seats have been allowed, of which not more 
than 9 are to be filled by officials, the selection for the 4 nominated 
seats for non-officials being made at the discretion of the Chief 
Commissioner, who is also empowered to nominate, in addition to the 
13 officials and non-officials mentioned, one expert member, either 
official or non-official, to assist in the progress of legislative measures. 

(6) The changes effected by the Regulations in the constitution 
of existing Provincial Councils are enumerafed below : — 

Madras . — The number of elected seats has been increased from 
ig to 21, a corresponding reduction, from 23 to 21, being made at 

' This nominsted seat on the old Bengal Council was intended to be filled 
from the Tea Planting Community in Darjeeling and the Indigo Planting 
Community in Bihar. It had been allotted on the occasion of the first 
election to the former, bat the latter had a icversionaiy interest in it. 



APPENDIX V 


477 


the same time in the mimbei of the nominated seats. The electoral 
groups into which the districts of the Presidency were divided 
by the Relations of zgog have also been redistributed. 

Under ^gulstion II of the Regulations of 1909 for the con- 
stitution of the Madras Council, landholders other than zanundars 
elected two representatives, for which purpose the districts of 
the Presidency were divided into a Northern and Southern group. 
It was found, however, that the number of voters in the Southern 
group was more than double that in the Northern group, and 
that nearly half of them (155) lived in one district (Tanjore), while 
of the remaining 169, no were inhabitants of the two districts on 
the West Coast. As there are no zamindars, properly so called, on 
the West Coast, which contains a large number of landholders 
and mahkanda/rs possessed of electoral qualifications, and as the 
language, tenures and interests of the West Coast proprietors are 
so £stinct that no East Coast proprietor can reasonably claim to 
represent their interests, it has been decided to constitute the two 
West Coast districts gf Malabar and South Canara into a separate 
electorate to which an additional seat has been aUotted. 

The same considerations apply to the mixed electorate recruited 
from Municipal Councils and District and Taluk Boards, which 
under the Regulations of 1909 comprised 8 groups of districts. 
In this electorate also a special West Coast constituency has been 
created consisting of the two districts named, while the groups 
generally have been rearranged on a linguistic basis, in the 
manner shown in the Schedule appertaining to this electorate. 

Territorial changes, consisting of the alterations of district 
boundaries within the Presidency effected subsequent to the 
promulgation of the Regulations of 1909 have also been responsible 
for some minor modifications. 

The United Provinces . — Since 1909 a new Division, with head- 
quarters at Jhansi, has been formed in the United Provinces. 
Under the Regulations of that year certain specified District and 
Municipal Boards in 8 existing Divisions (exclusive of the hill 
Division of Kumaon) returned a member to the Provincial Council, 
and since the District and Municipal Boards of the newly created 
Jhansi Division are considered to be of sufficient importance to 
entitle them to separate representation, the number of members 
returned by this electorate has been increased from 8 to 9, thus 
raising the total number of elected members from 20 to 21. As 
the fvdl Council previously consisted of 46 members only, or 4 less 
than the permissible maximum, it has not been necessary to make 
any reduction in the number (26) of nominated seats. The total 
number of seats on this Council is therefore now 47 instead of 46. 

The creation of this new division has also necessitated a re-group- 
ing of the electoral areas constituting the electorates for the return 
of four representatives of the Mohammedan Community. The 
reccmstruction of the groups, as shown in Schedule V, is framed 
upon a basis of population. 
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The Punjab. — ^When tlie Begulataons were fawned in 1909 ifc 
was considered advisable to proceed on cautions lines in tjto 
matter of elective representation in this Province, owing to ito 
comparative backwardness. Consequently the Punjab Council, 
excluding that of Burma, is the only one which has not hitherto 
contained a District Board electorate, and since it is con- 
sidered that such an electorate can now be constituted with 
advantage, three seats have been assigned to it, a corresponding 
reduction being made in the number of nominated seats. 

For similar reasons the enfranchisement of municipalities and 
cantonment committees was confined to those — ii in number — 
as to whose competency to exercise the privilege there was at 
the time no doubt, but it has now been decided to enlarge the 
electorate in the Ught of the experience since gained, and 21 
municipalities have therefore been added to the existing number 
on the roll. The municipality and district board of Delhi, which 
now fall within a separate province, will not participate in conse- 
quence in the elections to the Punjab Coungjl. 

(c) Changes in the constitution of ike Gowmor-GmerdCs Legisla- 
tive Council. 

The constitution of the Council under the Eegulations of 1909 
was as follows : — 

Sx offieto members (namely, Uis Exoellenoy the President, the ordinary 
mombeni of the Ouvemor-Generars Council, and the lieutenant- 
Governor of the Province in which the Council is sitting) ... 9 

Official nominated members (of whom 8 ropresented the various 

provinces) ' 28 

Non-official nominated members (of whom 3 must represent, respec- 
tively, the landholders of the Punjab, the Mohammedans of the 
Punjab, and Indian oummeree) ....... 7 

Elected members (non-officials) 25 

Total . . 69 

The Begulations further provided that at the second, fourth 
and succeeding alternate electing, 2 additional members should 
be elected, one by the Mohammedan landholders of Eastern 
Bengal and Assam, and the other by the same class in the United 
Provinces. On these occasions the number of nominated members 
would have been 33 instead of 35. 

The creation of three new provinces in place of two of those 
previously represented — Bengal and Eastern Bengal and Assam 
— ^and the constitution of a separate Legislative Council in each, 
has rendered it necessary to find room in the Imperial Council, 
which was already at the maximum strength allowed by statute, 
for one additional nominated official seat and for one elective 

> Madras . ... i Punjab . . . . l 

Bombay .1 Eaatem Bengal and Assam i 

Bengal .... 1 Boima .... 1 
United Provinces . . 1 Central Provinces . . i 
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seat to be filled by eeleciioa by the non-official membeis cd the 
additional Provincial Lemslative Council now created. The first 
of these two seats will be found from the existing number of 
nominated official seats without increasing their total, but the 
addition of an elected seat on the second account necessitates 
a corresponding reduction in the number of non-official nominated 
seats. In view, however, of the importance of the Mohammedan 
community in Bengal as now constituted and of the privilege 
which the landholders of this community in the United novinces 
enjoyed under the old Regulations of returning a second member 
at alternate elections, it has been decided to make a further 
reduction of one in the number of nominated non-official seats, 
and to add to the elective seats one to be filled at alternate 
elections, by the Mohammedans of Bengal and the Mohammedan 
landholders of the United Provinces respectively. The number of 
elected seats is now therefore 27, and that of nominated non-official 
seats 5, three of which remain assigned to particular interests. 

With these exceptions the constitution of the Council remains 
unchanged save that the two seats previously filled by the land- 
holder and Mohammedan electorates respectively in Eastern 
Bengal and Assam are now transferred to similar electorates in 
Bihar and Orissa. These interests in Assam were not considered 
to be of sufficient importance to merit separate representation 
on the Imperial Council, nor would it have been possible to grant 
this privilege without either disfranchising existing electorates 
or dispensing with an official majority. 

As the result of these changes the constitution of the Governor- 
General’s Council is now as follows : — 

Ex officio MembeiB 9 

Official nominated members (of whom 9 represent tbo various 
provinces) 28 

Nominated non-official members 5 

Elected Members : — 

(i.) By the Provincial Legislative Councils . . . ,12 

(ii.) By the landholders of Madras, Bombay, Bengal, United 

Provinces, Bihar and Orissa and Central Fiovtncos . 6 

(iii.) By the Mohammedans of Madras, Bombay, Bengal, 

United Provinces and Bihar and Orissa ... 5 

(iv.) By the Mohammedans of Bengal, and the Mohammedan 
landholders of the United Provinces at alternate 

elections X 

(v.) By the Calcutta and Bombay Chambers of Commerce . 2 

(vi) By Municipalities and District Councils on the Central 

Provinces 1—27 

Total . . 69 

‘ Madras . . . . i Burma . . . . i 

Bombay .1 Bihar and Orissa . i 

Bengal . . .1 Central Provinces i 

United Provinces i Assam . . . . i 

Punjab .... I 
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11 . — Changes made in the qualificalions of voters and candidates 

(a) The folloteing changes have been made applicdble to all 
Councih : — 

(i.) Goveriimeiit officers have been expressly disqualified 
from standing for election. In certain of the schedules 
provision already existed to this effect, but it has been 
thought desirable to remove all possibility of doubt 
by a definite prohibition everywhere. 

(ii.) It has been found necessary to insert some clear definition 
of the term ‘ firm ’ which occurs amongst the definition 
of qualified voters in the Mohammedan electorates. 
The definition adopted is ‘ an association of two or 
more individuals trading jointly, and not being 
registered under the Indian Companies Act, 1882, or 
any other law for the time being in force.’ 

(iii.) In certain electorates the payment of income-tax 
constitutes a qualification. In order to prevent the 
technical qualification of a person, who is not properly 
so qualified, by a colourable payment of an income- 
tax shortly before the election commences, the relevant 
schedules have been amended so as to provide that 
the payment of the prescribed amount must have been 
actually made duiing the financial year preceding 
that in which the election is to be held. 

(iv.) In the schedules framed in 1909 there was no provision 
to ensure that a nominated candidate had been nomi- 
nated with his consent. This defect has now been 
leinedied, and it has further been provided that a nomi- 
nated candidate shall be at liberty to withdraw from 
his candidature if he gives due notice to the proper 
authonties fourteen clear days before the recording of 
votes. A candidate who has thus once withdrawn 
will not, however, be at hberty to cancel his withdrawal 
and to stand again for the same election. 

(v.) In the general disqualification clauses which appear in 
Regulations IV and VI of all Councils provision has 
been made for the declaration of lunatics by Magistrates, 
which the Lunacy Act of ZQii allows, by omitting the 
woid ‘ Civil ’ which occurs in the phrase ‘ competent 
Civil Court.’ 

(h) In addition to the foregoing amendments, which are of 
universal application, the follotoing changes under this head have 
been made tn the schedules relating to the individual Councils 
mentioned below : — 

Madras. 

(i.) In the electorates consisting of the Municipal Councils 
and the District and Taluk Boards (Schedule 111 ) the 
franchise and the right to stand for election were 
confined, under the Mgulations of 1909, to persons 
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who at the time of election were actually membeis 
of those bodies. The schedule has now been amended 
BO as to extend the franchise and the candidature 
qualification in this electorate to all persons who have 
been membeis of the bodies in question for an aggregate 
period of not less than three years during the decade 
preceding a date to be fixed by the local Government 
in preparation for the election. The change is in 
accordance with the system which was in vogue under 
the Regulations of ZQO^ in the electorates of the 
Municipalities and Districts Boards in Bombay and 
Bengal, of the major Municipalities of the United 
Provinces and of the Municipahties in the Punjab and 
Eastern Bengal and Assam, but it necessitates, as 
a corollary, provision for the periodical revision of the 
electoral roll, which has been effected by the amendment 
of rules 3 and 6 of the schedule in question. A similar 

E rocedure for the periodical revision of the roll has also 
een adopted, in the interests of uniformity, in the 
case of the electorates of (a) zamindars, landholders 
other than zamindars, and Mohammedans for the 
Madras Provincial Coimcil, and (b) of landholders and 
Mohammedans for the Imperial Council. 

(li.) The franchise and the right to stand for election in this 
same mixed electorate has further been extended so 
as to include, as qualified voters and candidates, per* 
sons holding titles conferred by Government above the 
rank of ‘ Rao Sahib,’ but who are not otherwise 
qualified to vote in this or other electorates. The 
amendment is justified on the ground that it is prima 
facie expedient to enhance the respect in which 
honorific titles are held, while there are many retired 
public servants who would make desirable accessions 
to the Provincial Legislative Council, but who do not 
possess the qualifications to vote and are therefore 
ineligible to stand as candidates for any of the larger 
constituencies. 

(iii.) The income from laud fixed as the property qualifications 
for electors in the electorate consisting of landholders 
other than zamindars has been reduced from Rs. 3,000 
to Rs. 1,000 on the ground that the original limit was 
unduly high, and operated to restrict undesirably the 
number of electors. 

(iv.) The definition of ‘ estate ’ which occurred in certain of 
the schedules framed in 1909 for elections to the 
Madras ProArincial Council and for the election of 
representatives of that Presidency to the Governor- 
General’s Council, was found in practice to be defective, 
and not in accord with the facts of land revenue 
MW li 
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administration. The term has therefore bed% defined 
in such a way as to make it correspond with the 
provisions of the Madras Estates Land Act, 1908. 
For similar reasons the reference in the same schedules 
to ‘ tenants and kanomdars ’ under * raiyotwari 
holders ' as qualified voters has been omitted, because 
no public record is maintained of the income of such 
persons from land. The changes under this head have 
been incorporated in the Imperial schedule also. 

(v.) Rule 7 (2) of Schedule VI as framed in 1909 has been 
eliminated, because it was inconsistent with rule 16 
of the same schedule and with the corresponding rules 
in Schedule X relating to the Imperial Council. 

(vi.) No limit has hitherto been fixed on the amount of pension 
which should be regarded as the minimum pensionary 
qualification of Mohammedan voters, and the absence 
of any limitation resulted in rendering eligible to vote 
persons drawing petty pensions and engaged in menial 
occupations. This anomaly has been removed by 
fixing a pension of Ks. 15 a month as the minimum 
amount which qualifies. A similar change has been 
made in the schedule relative to the election to the 
Imperial Council of a representative of the Moham- 
medan community in Madras. 

(vii.) lender the schedules framed in iqot) joint landholders 
who are not zamindars enjoyed the privilege of nomina- 
ting a representative to vote for them, while landholders 
uho arc zamindars did not. This anomaly has been 
removed by extending the concession to both classes. 

Bombay. 

(i.) The property qualification for Mohammedan electors 
residing in the city of Bombay, under rule 3 (a) of 
Schedule VII, as framed in 1909, was the possession 
of land assessed at, or of the assessable value of, 
Bs. 200. It was found that this provision resulted in 
the disqualification of certain large landholders, while 
small leaseholders were qualified, the reason bein^ that 
the Government land assessment in Bombay city is 
generally a nominal quit rent and only certain areas 
are leased on rents fixed in proportion to their value. 
To obviate this difficulty the municipal assessment 
has been adopted as the criterion. 

(ii.) Rule 3 (b) of this schedule has been necessitated by the 
ambiguity of the original rule 3 (a), which was silent 
on the subject of sharers of an estate, the share of each 
of whom was of the value laid down as the mimimum 
property qualification. 

(iii.) The provision made by the rules framed in 1909 as 
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lega^ the practical connexion with the electoral area 
required of a candidate standing for election by 
District Board and Municipalities and Mohammedan 
electorates was found to be insufficient, and Schedules 
VI and VII have been so amended as to necessitate 
the possession by all candidates not merely of a place 
of residence in the Division, but also ‘ such practical 
connexion (with it) as qualifies him to represent it,’ 

Bengal, Bihar and Orissa and Assam. 

By changes made in the qualifications of voters and candidates 
for election to these new Councils are meant departtues from the 
qualifications laid down by the Regulations of 1909 for the 
Councils of Bengal or of Eastern Bengal and Assam, as the case 
may be. Save for the exceptions specified below, the qualifica- 
tions laid down for these two Councils have been maintained 
intact for the Council of the provinces which now cover the 
corresponding areas. The only exceptions are mentioned below ; — 

Bengal. 

(i.) In the landholders’ electorate, the system of aggregating 
payments of land revenue or cesses in different divisions 
in order to qualify for a vote has been extended to the 
Eastern Bengal districts, in which it did not previously 
prevail. 

(ii.) In the same electorate the property qualification which 
obtained under the old Bengal Regulations in the case 
of the Western Divisions of the new Presidency was the 
payment of land revenue amounting to Rs. 7,5^ or 
cesses amounting to Rs. 1,875. In order to minimize 
the discrepancy between these rates and those obtaining 
in the Eastern Districts under the Eastern Bengal and 
Assam Council Regulations, the qualification has been 
reduced to Rs. 6,000 and Rs. 1,500 respectively. 

(iii.) The franchise in the District Board electorate has been 
extended so as to embrace the non-official members of 
the local Boards in each District. It is anticipated 
that this measure, besides broadening the basis of 
representation, will encourage the growth of interest 
in these smaller bodies. 

(iv.) In Eastern Bengal and Assam a candidate for election 
by a Municipal or District Board constituency was 
required to have, as a qualification, such practical 
connexion with the Division in question as qualified 
him to represent it. This condition had no place in 
the old Bengal Regulations, but has now been applied 
throughout the Bengal Presidency. 

(v.) The scope of the Mohammedan franchise has been 
extended by including within it the following classes, 

i«si I i 2 
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in addition to those qualified under the BegulationB%f 
1909: — (a) Barrister, attorneys, veikils and pleaders; 
(b) medical men ^th certain qualifications, and (c) 
engineers with certain qualifications. 

(vi.) The qualification in the landholders’ electorate in favour 
of persons holding the title of Baja or Nawab or titles of 
higher rank has been withdrawn, with a reservation 
of the rights of those already so qualified. A similar 
change has been made in the corresponding electorate 
to the Imperial Council 


Btiar and Orissa. 

(i.) In addition to the class of persons enfranchised under 
the old Bengal Begulatlons in the Mohammedan 
electorate, the following classes have been added : — 
(a) Government servants drawing salaries of, or 
exceeding, Bs. 2,000 a year ; (b) persons in receipt of 
pensions as retired gazetted or commissioned officers 
of Government. 

(ii.) The qualification in the landholders’ electorate in favour 
of persons holding the title of Raja or Nawab or titles of 
higher rank has been withdrawn, with a reservation 
of the rights of those already so qualified. A similar 
change has been made in the corresponding electorate 
to the Imperial Council. 


Assam. 

(i.) The restriction which was imposed by the Eastern 
Bengal and Assam Regulations, confining the franchise 
to Municipalities with a local income of Bs. 5,000 or 
more has been withdrawn, and every Municipality in 
the province now has at least one vote. 

(li.) Under the Eastern Bengal and Assam Regulations, the 
only Assam landholders who were qualified as such were 
landholders residing in the Surma Valley Division or 
in the district of Goalpara, who paid land revenue of 
not less than Rs. 500 or cesses amounting to not less 
than Rs. 125, or persons holding titles not lower in 
rank than Raja or Nawab. These qualifications have 
been retained, but the franchise has been extended to 
landholders residing in the other districts of the Assam 
Valley Division besides Goalpara. 

(iii.) Under the Eastern Bengal and Assam Regulations, the 
property qualification in the Mohammedans’ electorate 
of Assam was, in the Assam Valley Division, payment 
of land revenue or cesses of not less than Rs. 50, and 
in the Surma Valley Division, payment of land reA'enue 
of not less than Rs. 100 or cesses of not less than 
Rs. 50. Further, Mohammedan jatedars in the district 
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of Gkialpara who paid lent amounting to not less than 
Bb. 250 were also qualified. These qualifications have 
been maintained unaltered, except that the land 
revenue payment has been reduced in the Surma 
Valley Division to Bs. 50. It has further been provided, 
in modification of the rules in force in Eastern Bengal 
and Assam, that a Mohammedan mvUmali is not 
a landholder in his own right for the purpose of the 
land qualification. 

The Governor-General's Council. 

four changes have been made in the qualifications of voters 
and candidates for this Council, which follow consequentially on 
corresponding changes made in the qualifications for the Madras, 
Bengal and Bihar and Orissa provincial electorates. These have 
been specified above, but in addition the following departures 
from the qualifications laid down in the schedule relating to the 
election of representatives of the province.s of Eastern Bengal 
and Assam and Bengal, as previously constituted, have been 
effected, with the object of assimilating so far as possible the 
conditions which are to obtain in the Eastern and Western portions 
of the newly constituted Bengal Presidency. 

The property qualification for the electorate consisting of 
landholders in Bengal has been reduced. Under the 
Regulations of iqoQ it consisted in the possession of 
land on which either land revenue of not less than 
Rs. 20,000 or cesses of not less than Rs. 5,000 was 
paid. These amounts have been reduced to Rs. 10,000 
and Rs. 2,500 respectively, and similar amounts have 
been fixed as the property qualification for the land- 
holders’ electorate for the Imperial Council in Bihar 
and Orissa. 

Provision has been made, in accordance with the system 
in force in the corresponding electorate in the United 
Provinces, for the registration on the landholders’ 
electoral roll of the names of managers of Hindu joint 
families, of firms and of companies which possess the 
necessary property qualification. 

III . — Changes made in electoral 'procedure 

(a) Three changes have been made relating to electoral pro- 
cedure in the rules of all Councils. These are as follows : — 

(i.) Returning Officers have been empowered to decide the 
validity under the rules of any nomination or vote, 
and their decision will be final, save as provided for 
by Regulations VIII and XVI. 

The rules of 1909 in this respect were proved to be deficient, 
and practical anomalies occurred in consequence ; for instance, 

ii3 
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it was held that under the rules, as they stood, the Betumii^ 
Officer had no power to reject a vote tendered by a person not 
entitled to vote, so long as the would-be voter had complied 
with the instructions on the voting papers. 

(ii.) A procedure has been ptescribed, in accordance with 
the English practice, for assisting blind and illiterate 
voters to record their votes. 

(iii.) Provision has been made that, in the case of plurality 
of voting or nomination papers, only the first pa|>ei 
received by the Attesting Officer, or the Returning 
Officer, as the case may be, shall be valid, and that if 
it is impossible to determine which was received first, 
then both or all shall be invalid. The absence of any 
IMOvihion in the rules of 1909 to meet this contingency 
gave rise to practical inconvenience. 

(i) In addition to the above, the following changes have been 
made in the electoral procedure relating to the individual Councils 
named ; — 

Botnbay. 

(i.) Amendments have been made in the schedules relating 
to elections by Municipalities and District Boards with 
the object of enabling the Vice-Presidents, as well as 
the Presidents, of those bodies to perfoim certain 
electoral functions, namely (o) to perform the duties 
of Attesting Officer, and (b) to supply voting papers to 
delegates. 

(ii.) Rule 5 (2) of Schedule V has been amended so as to 
enable the Returning Officer to send nomin.ation papers 
to electors through the mukfUmrJiJutr of the taluha, 
instead of by registered post. 

(lii ) Schedule VII, Rule 7 (4), has been amended so as to 
provide that the Collector of Bombay shall attest 
nomination papers for the Mohammedan electorate of 
Bombay City, separate Attesting Officers being dis- 
pensed with. 

(iv.) Rule 4 of this schedule has been amended so as to permit 
the electoral roll being posted at the office of the 
Collector of Bombay instead of at the Chief Presidency 
Magistrate’s office. 

(v.) An amendment of a similar nature has been made in 
rule 3 of Schedule V so as to permit of the electoral 
roll of the Sind Jagirdars being posted at the tdvha 
head-quarters, as well as the district head-quarters. 

These five amendments are based upon considerations of 
administrative convenience. 

(vi.) In accordance with the wiehes of the Bombay Govern- 
ment the voting papers of all electorates in that Presi- 
dency will henceforth be printed in counterfoil. 
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BengcH, Bihar aid Orissa and Assam. 

(i.) In accordance with the wishes of these Governments 
the procedure for electing candidates through the 
agency of delegates, which obtained in Bengal in the 
case of the local bodies’ and the Mohammedans’ 
electorates, and in Eastern Bengal and Assam in the 
case of the Mohammedans’ electorate, has been aban- 
doned, as practical experience proved it to be unsatis- 
factory. Selection will now be made by means of direct 
voting. 

(ii.) Under the rules of 1909 Municipalities in Bengal and 
Eastern Bengal and Assam which had more than one 
vote were at liberty to distribute their votes as they 
pleased. They are now required to assign their votes 
to one candidate only, or to two candidates where 
two members are to be elected. 

Gowrnor-GeneraV s Council. 

The only change made in the electoral procedure relating to 
the Imperial Council is a slight alteration of detail in the method 
to be followed by the non-official members of the Bengal and 
Bihar and Orissa Provincial Council in selecting their representa- 
tives for the Imperial Council. The change has been introduced 
at the instance of the two local Governments concerned, and is 
expected to work more conveniently than the old system. 

IV . — Other changes which cannot be classed under any of the 
three foregoing categories 

(i.) Regulation XIII in the case of all Councils lias been 
amended since it was held to be doubtful whether m 
the shape in which it was enacted in 1909 it was inlra 
vires of the Indian Councils Act, 1909, since Section i 
(2) of that Act, in pursuance of wmch this Regulation 
was framed, only authorizes regulations prescribing 
the number of additional members necessary to form 
a quorum. Moreover, the Regulation, in the form in 
which it was enacted in 1909, ^pears to have over- 
ridden Section 15 of the Indian Councils Act of 1861, 
since it took no account of the provision made therein 
for the senior Ordinary Member of Council presiding in 
the absence of the President, and of the Vice-President 
appointed under Section 4 of the Indian Councils Act, 

1909- 

(ii.) A clause has been inserted in Regulation I relating to 
all Provincial Councils, except those of Madras, Bombay, 
and Bengal, to moke it clear that the sanction of the 
Governor-General is lequired to the nomination of ex- 
pert no less than of ordinary members of the Council. 
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(iii.) Throughout the schedules (Imperial and Fiovindal) 
relating to the Madras Pn^dMcy, the words ‘ Fort 
St. George Gazette’ (the official title of the Madras 
Government Gazette) have been substituted for the 
words ‘ Local official gazette ’ in order to avoid posable 
confusion with the district gazettes which are published 
in the Madras Presidency. 

(iv.) The form of Regulation X, which specifies the term of 
office of an elected or nominated member, was found 
to preclude the election of a candidate to a seat on the 
Councils before the seat was actually vacant. It would 
have been inconvenient to postpone the completion 
of all elections until the outgoing member has actually 
completed his term of office, and to avoid this necessity 
the Regulation has been recast. 
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65,91. , 

Man^ment of : 

Courte of Proprietors, by, 5-6, 
26, 41 ; loss of their power, 
63. 

Directors, by, 6, 26, 28, 90 ; 
qualification for DirectX, 
41, 42 ; relations of, with 
Govemor-Qeneral and Seoro- 
iary of State, 46 ; with Board 
of Control, 63-66, 68 ; com- 
mittees of secrecy, 63, 82 ; 
tiower to eleot aeven mem- 
bers of first Council of State, 


Vi- 

Natives, relations with, see Na- 
tives. 

Naval Force of, 20, 97-8. 

Patronage of, 64, 66, 76, 82; 
subject to Crown and Board 
of Control, 3, 79, 92. 

Revenue of, application of, 70, 76, 
78, 80; Debts charged to, 
96, 185. 

Servants of .* 

Classes of, 42. 

Fortunes of, 38-40, 67. 

Jurisdiction over, 14, 49-50, 
54-6. 

Pensions and salaries of, 48, 
76, 80. 

Presents to, prohibited, 49, 
65- 

Profits of, 42-3. 

Promotion of, 42, 66, 98. 

Treasury, relations with the ; 

Loans from, 41 ; repaid, 59- 

Loans to, 15, 27, 30-1. 

Payments to, 39, 70. 

Treaties and orders of, to con- 
tinue binding, 290, 291. 

Tributes paid by, 40. 

Troops of, 33-4 ; powers to raise 
European troops, 60, 72 ; 
volunteer infantry, 80 ; num- 
ber of King’s troops to be 
limited, 76, 79. 

Conditional appointments, 1 58, 257. 

Consular iurismotion, 383-91. 

Contract Act, 357, ^64, 367. 

Contracts by Secretary of State, 98, 

108, 193-202. 

Control, Board of, see Board of 

Control. 

Native Christians in, 362 : 

Local Government, 294 (and see 
Local Governments). 


Copyright, 146, 247. 

Cornwallis, Lord, 50, 67, 68, 296. 
Cossijurah case, the, 54. 

Connell of India, the, 172-7 (sse 
also SeoreUiy of State in 
Council). 

Courten, Sir William, 15. 

Courte of proprietors, see under Com- 
pany, management of. 

Cowell’s Tagore Law Lectures, quoted, 
59, 276. 

Criminal Procedure, Code of, 87, 

164,362.415-16. 

Cromer, Lord, 393. 

Cromwell, Company’s relations with, 
IS. 16. 

Crown : 

Company’s powers and property 
transferred to, 96. 
Govomment by, 170, 290. 
Govemor-Uenoral and Govemois 
in Council appointed by, 
76,79. 105, 204, 215, 357. 
Legislation, assent to, 103, 144, 
>46. 237, 251. 

Royal Titles Act, 107, 171. 
CumMrland, George, Earl of, 4. 
Customary law, 359-60, 368. 


Dacca, 127-8, 454. 

Death sentences, 1 54. 

Dubt, public, 146, 236, 247. 
Definitions in Digest, 291-4 ; in 
Rules of Business of Legislative 
Council of Governor-General, 


434, 445- 
Delhi: 

Capital of India, 126-7 ■ inaugura- 
tion of, 135. 

Durbar at, 126-7, 467-70. 
Province of : 

Chief Commissionership fur 
(1912), 134, 141- 
Local Government for, 294 
(and see Local Governments). 
Seat of Government of India, 
134-5, 141, 448-66, 470. 
Deputy Commissioners, 162. 

Digest, see Statutory Enactments. 
Dioceses, 157, 280. 

Directors, see under Company, man- 
agement of. 

Dispatches, 176-9. 

Disraeli, 94, 95. 

Districts, 161-3, 195 ; councils in, 
162. 

Diwani, grant of, 378 ; meaning of, 
43 n. ; reenlto of, 51. 

Dufierin, Lord, 169, 211. 

Dundas, Henry, 60. 61, 69. 
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Danda8,Bobwt,73. 

Datob Bart India Company, 4, 8. 

Slaaemante Art, 366. 

Sart India Company, m (^pwy. 
Eaat India (Executive and 

tivB Oounoito), Begulationa, 
cited, iii-i*. , 

Baatera Bengal, fonner umon ol, 

with Assam, 127 , 218. 
Bocleeiastioal Establishment, 200-2 
(see also Bishops). 

Education, 78, 139, 205. 

Eliiabeth, Queen, Charter of, i, 

3 S. 

Bllenborough,liord, 94 , 9 ^. 
Elphinstone, Mountstuart, 84, 349 - 
Empress of India, Act authorixmg 
title, 107, 171. 

English Company, the, 2. 

Ett^h Courts, jurisdiotion of, over 
offences in India, 50, 65 > * 55 * 
283-90; special court for oi- 
fonocs in India not put in force, 
06 and ». 

Esoheate, 186, iQS- ^ 

European British subjects, see Bnt- 
ish subjects. 

Evidence Act, the, 355, 362. 
Executive Councils, power to creaie, 
no, HI- _ 

Of Governor-General, see Govor- 
nor-Genoral in Council. 

Of Bengal, Madras, Bombay, an<i 
Bihar, see those heading/- 
Explosive Substanoos Act, 374, 

Extra-territorial legislation, 37 *" 8 - 
Extra-territorial powers of Gover- 
nor-General, 417-28. 


170; 

an- 


Family customs preserved, 57 > 
35 & 

Famine in 1770, 40. . 

Financial Statement, diseuMion o>, 
in Legislative Oounous, 11 1 , 
i;2, 117-18, 122, 23 ^ 7 . 435-7 
(see also Legislative Council of 
the Governor-General). 

Financial system, iSP"^' 

Fines, 185. , . 

Foreign affairs, discussion of, m 
liCgislative Councils, 44 > * 3 "' 
247, 441. 

Foreign Department, the, 140. 

Foreign Enlistment Art, 374, 378 - 

ForeiOT Jurisdiction Acts, 52 *ud *■» 
^8^2. . „o 

Foreigners, jurisdiotion over, so 


and n., 422-8; meaning of tenn, 
402-3. 

Forests Apartment, 14a 
Forfeitures, 185. 

Potgew. 374 . 377 - ^ 

Fox^s East India Bill, 61-2. 

Francis, Mr., 45, 

French ■Wars (i 74 S-bO. 2, 33 - 
Furloughs, 158, 262. 

General Society, the, 27-9. 

Uentus, 22, 29, 56-7. 

George III, King, bs. 

George V, Kwg-Emporor, 
at Delhi Durhai, 126; 
nouncoments at, 467-7®" 
Godolphin, Lord, 2, 29, 30. 
Governor-General of Bengal, lust 
appointed (1773). 44 - 5 ' f> 4 ; 
(1854), 94 ; appointed Gover- 
nor-General of India, (1833), 

82. 

Governor-General of India : 

Appointment of, 138 ; method of, 

Goveniorship of Bongal no longer 
vested in (ipi*), i*®"., 

Powers of, to ovorrnlo his Council, 
106 i over Executive and 
Legislative Councils, 102-3. 
142. *46. *37, * 5 ®, 

appoint Lieutenant -GovPi- 
nors, 96 ; over Native States, 

14c; over scheduled districts, 
101,240; over Military (jom- 
missions, 295-9 1 over nomina- 
tions to Provincial Councit, 

487., 

Salary of, 252-3. 3 ”®; , 

Statutory Enactments icgardm;., 

252-62. 

Vacancy in office of, 133 , 254 - 9 " 

(See also Governor-Gencial m 
Council, and J^gwlative 
Council of the Governor. 
General.) „ 

Governor-General m 1 ouneil . Lx 
cutivo Counoil of the Governor- 
General: o 

Appointed, 82-4, 94 - 99> « 38 . 
Busmessof, 207-11. 

Constitution oi, 204 -(>. 

J ower to create, 110. 
quarb'rs of, 134 - 5 . ' 4 '" 

High hurts’ jurisdiction mopera- 

tivo over, 154. * 75 -®" , ,. 

Legislative Councils’ wlations 

with, 107, 224. 242 - 3 " 
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I 

(}oTanior-GeneTalinCcyttneil(a>n(.)'. I 

Iiooal GoTcmamenta’ duties to, I 
214, 220-4. 

Meeting of, 206-7. 

Members of, 83, 99, iio, 204-6; I 
leave of abse^, 254. 

Povren of, over : 

Army, 155, 295-9. 

GhristiaiiB, grants to, 282. 

High Cou^’ limits of jurisdic- 
tion, 104, 154, 216,274,276-7. 

Illicit correspondence, 288-90. 

Local Governments, 104, 218- 
23 ; over Bengal, 215. 

Revenue, 1 59. 

Territory, 417-28. 

President of, 211-12; Vice- 
President, 70, 207. 

Salaries of, 252, 300. 

Seoretaiy of State and Parlia- 
ment, relations with, 178, 


Hi gh Courts, the Indian (cmrt'jh . 
275-6 ; ovOT Native Chns- 
tians, 104, 154; in Native 
States, i68, 37s ft.; over 
Revenue, 2^. 

Law to be administered by, 53 . 
147-9, *54 i *“• 

heritanoe and succession, 277 : 
over Christisns in Native 
States, IQ4, 154, 274. 

New, power to appoint, 125. _ 

Power of, over Subordinate 
Courts, 273. 

Privy Council, ap^ls to, 163. 

Procedure of, oivU, 87, 163, 362 ; 
criminal, 87, 164, 36s, 415- 
16; in cases of oppression, 
276. 

Situation of, 163, 266 ; power to 
alter, 274. 

Statutory Bnactments regarding. 


274, 290. 265-79. 

Statutory iSnaotments regarding, Hindu law, 57, 354 ff. ; text-books, 
202-13. 368. _ 

Vacancies in, 105, 254, 260. Hindu Wills Act, 363-4. 

(See also Legislative Council of the Holland, trade rivalry with, 4, 8, 15, 
Governor-General.) Holland’s JuTtsprvdence cited, 292. 

Governors of factories, 16-18, 32. Hyde, 50. 

42. Hyder Ali, 40. 

Grant, Charles, 78 ff. Hyderabad, i 65 > 

Guardians and Wards Act, 

niioit oorrespondence, 288-90. 

Hailey bury College, 76, 78 ; aboli- Impey, Sir Elijah, 50, 55,60. 

tion of, 92. India, definition of, 291-2. 

Hardinge, hoid, 135. Indian Waters, limits of, 228, 

Harington’s Analysis of the £cm/al Inheritance, law regarding, 277, 
XeguMions, quoted, 57, 72, 84, 356 fi. 

355. Insolvency, law of, for prosideney 

Hastings, Woireu, Govcruoi- towns, 90. 

General of Bengal, 43. 45; Interlopers, 17, 26, 31, 78, 88. 
threatened resignation of, 50-1 ; International law, 372 if., 399. 
oonflict with the Supreme Court 

of Calcutta, 21, 55, 60-1 ; re- James I, King, Charters of, 2, 12, 

lations with the Company, 63 ; 13, 385-6, 389. 

evidence in House of Commons, James II, King, Charters of, 2, i6, 


74 ; plan of administration of 
justice in Bengal, 278, 354 ff. 
High Courts, the Indian: 

Definition of, 292. 

Establishment of, 3, 103, 15 1-2, 
163. 

Governor-General in Council’s 


20-1. 

Jameson case, the, 374, 378, 398. 
Judge-advocate, appomted to 
Madras, and Bombay, 19, 20, 
21. 

Judges : 

Cml and criminal, 137-8. 


powers regarding, 104, 154, 
216, 274, 276-7. 

Judges of, see Judges. 

Jurisdiction of, 46, 152-4, 267; 
over Governor-General in 
Council, the Govemor-Gen- 
orals and Councils of Bengal, 
Madras, and Bombay, 154, 


District, 163. 

High Court of : 

Exempt from arrest and im- 
prisonment, 276. 

Number of, 125. 

Preoedenoe of, 266. 
Qualifications of, 152, 265, 
267. 
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JudM (coat.) : 

Soluioi of, 3S3, 366. 

Tenun of office, 153, 266. 
Vaoanoiee, 366-:^. 

Judicial Conunissionen, Ciourta of, 
163, 366. 

Judiciary, cee High Courts. 

Jury, tnal by, 14, 48, 164-S : Jurors 
need not be Ch^tians, 81. 
JoBtloeB of the peace, 32, 48, 70; 
powers of, jg ; need not bo 
covenanted cirilians, 81 ; juris- 
diction of, over European 
British subjects, 163. 

Kathiawar, 165-6 ; status of, 293, 

435-6. 

Kaye, Sir J., quoted, 14 it., 66, 89. 
Khojas, 370. J 

Lahore diocese, 157. 

Laeonia case, the, 401. 1 

Land, acquisition of, by natural- 
bom subjects, 88 ; tenure and I 
transfer of, 365, 367. 

Landholdera, representation of, on 
Legislative Councils, 118, tto, 

471 if. I 

Law administered in British India, 
53, 147, 154 i in oases of in- I 
hentanoo and suooossion, 277: 
over Christians in Native States, 
104, 154, 274! over Mahomc- 
dauB and Hindus, 56-7, 354 if. 
Civil and criminal piocedure, 87, 
163-4, .162, 369-71. 415-16. 

Penal code, see that heading. 

Law Commission, the, 86-7, 92, 362. 

369. 

Law member of Council, first ap- 
pointed, 83, 205. 

Lawrence, Major, 33, 37. 

Lawrence, Sir John, 219, 455, 457. 
Laws, Indian, validity of, 251. 

Lecky, W. E. H., quoted, 38, 40, 43. 
Lee Warner, Sir William, 165, 1O7. 
Legislative Council of the Qovemor- 
Qeneral : 

Constitution of, 91 , 1 1 3-25 , 142-3, 
478-9. 

Meetings of, 225-6. 

Members of : 

Election of, 115-20. 

Number of, 1 13-15, 224, 429. 
Official and non-official, 91, 
114-15, 224. 

Qualifications for, 120, 480. 
Powers of, 83-6, loo-i, 104-5, 
*43-5. 226-37. 408-17. 
Representation on, 1 18-19, 478 fF. 


I Legislative Council of the Qovemor- 
Gteneral (oont.) : 

Buies Ua business in : 

Definitions, 434, 441-5. 
Financial Statement or Budget, 
121-4, 435-8 : Sohedulee of 
Revenue and Expenditure, 
439-^- 

Matters ol general public in- 
terest, 121, 124-5, 445-7 : 
excluded subjects, 124, 433. 
Official majority necessary, 1 1 3 . 
Questions, 124-3, 443-7. 
Quorum, 125, 226. 

Statutory Enactments regarding. 
224-40. 

Validity of Indian Laws, 251 ; as- 
sent of Crown and Governor- 
General to, loi, 144, 237-40. 

Tjcgislativo Councils, 114 {and see 
Loral Legislatures). 

Lemaistre, — , 50. 

Levant Company, the, 11, 385-9. 

Lex Loci Act, 358. 

Lioonces — ^for sale of spirit, 70 ; to 
traders and inissionaritw, 75, 78, 
80 ; abolished, 88. 

Lieiitenant-GovrmoTB, appointment 
01,96,142 {and nee Bihar, Burma, 
Punjab, and Ilnited Provinces) 

Limitation Act, 302. 

Limits— of provinces’ power to alter, 
104,222; of jnesidenoy towns, 
1 32, 224. 

Loans to native princes prohibited, 
71, 135. 284-5. 

Local Governments : 

Constitution of, 141-2, 

Definition of, 291. 

Govemor-General in Council’s 
relation uith, 214 13, 220-4. 

High Courts’ jurisdiction regard- 
ing Bengal, Madras, and 
Bombay, 154, 275-7 

Misdemeanours of ofiieials of, 283. 

Names and number of provinces 
under, 141, 294. 

Natives on, 1 10. 

Revenue, collection of, and interest 
in, 159-60. . 

Secretary of State’s relations with, 
213, 238-9, 290. 

Staff of, 160-1. 

Statutory Enactments regarding, 
214-24. 

Vacation of office, absences and 
salaries, 103, 1 38, 252-62, 30f). 

Local Legislatures : 

Constitution of, 1 32, 145-7. 24>“2. 

Mectorates of, 118-19, 478 ff. 
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Lood legialatiueB (eotU .) : 

Membm of, 114, 243, 429-33< 
Additional, 116, 241-3. 

Expert, 11$, 487. 

Qualifloatiom of, 120, 243, 480. 
Term of office of, 242-3. 

New, power to create, 244-6. 

Powers of, 14S-7, 246-8. 

Fneiding member of, 242, 487. 
Buies for, 242, 246, 249-50. 
Majority to be non-offioial, 114, 
242. 

Quorum for, 125, 242. 

Statutory Enactments regarding, 

241-51. 

Validity of Acta of, 250-1. 

Lyall, Sir A. C., quoted, 3, 10, 67. | 

Lytton, Lord, 150, 211. 

Macaul^, Lord, first Law Member 1 
of Council, 83, 205 ; Secretary 
to Board of Control, 81 ; on the 
Law Commission, 87 ; Chair- 
man of Committee on the Civil 
Service, 92 ; History of, Quoted, 
16, 26, 27. 

Macpherson, Sir John, 50. 

Madras ; 

Early Courts in (1678), 17-18, 20 ; 
(1687), 21-3 j (1726), 32; 
Becordcr's Court (1797), 71 ; 
Supreme Court (1800), 72. 
(lovemor in Council, 42 ; under 
Bengal (1772), 45-6, 64, 70; 
(18331,83; (1909), no-12. 
Legislative Council (1807), 72 ; 
withdrawn (1833), 84; e^b- , 
lished (1861), 102, 1 14, 133, 
145, 241-2, 429-30 (and see 
Local Legislatures). , 

Local Government, 141, 215-16 1 
(and see Local Governments). ' 
Powers and position of Gover- 
nor in Couneil, 142,154,21511., 
275-6, 288-90. 

High Courts, Chartered (1861), 
103 (and see High Courts). 
Relations, 147 and n. 3. 
Bepresentation of the jilanting 
community, 1 19, 476 ff. 
Revenue, Board of, 161. 

Subsidiary matters : 

Bishop and Archdeacons, 157, 
253, 280-2. 

Burgesses, the, 22-3. 

Capture by French, 32. 

Choultry, the, 17-18. 

Colleges, 76. 

Commander-in-chief, abolition 
of, 108, 155. 


Madras. Subsidiary iiwtten(oonf.)> 
Gazettes, 488. 

Mint, 19. 

Sepoys raised (1748), 33. 
Magistratm, 164. 

Manomedans : 

Laws and Usages of, preserved, 44, 

^ 56-7 , 354 ff. 

Representation of, on Legislative 
Councils, 118-19 > 452 ff* 
Maine, Sir H. S., quoted, 106, 239, 
371,425. 

Malcolm, Colonel Sir John, 74. 
Marine, Royal Indian, 107, 228, 233, 

413.417. 

Marriage, law regarding, 80, 355. 
Massamiuaette Company, the, to- 
il. 

Mayo, Lord, 259. 

Merchant Shipping Act, 376, 413- 

14. „ 

Military Commissions, 295-9. 

Mill, James, 81, 89. 

Mill, J'ohn Stuart, 55, 94. 

Minto, Lord, 108-9. 

Missionaries, 75, 77. 

Mogul, the Great, i, 37, 51-2. 
Monson, Colonel, 45, 50. 

Montagu, — , 15, 27, 28. 

Moral and Material Progress Report, 
191. 

Morley, Viscount, io8-io. 

Morloy’s Digest, cited, 32, 33, 43, 

354. 412. 

Mortmain Act, 353. 

Municipal Councils, 162. 

Municipal law in Native States, 
424, 427. 

Munro, Colonel Sir Thomas, 74. 
Munsif, Court of, 163. 

Mutiny, t^e, 94 ; the Dumpy 
Mutiny, 97 n. 3. 

Mutiny Acts, 33, 68, 72, 80. 

Nabobs’ fortunes, 38. 

Napier, Loid, 259. 

Native States : 

Area and number of, 165. 

British subjects in, 168. 
Christians in, 104, 154, 274. 
Foreign relations of, 166^. 

I Jurisdiction exercised in, 168, 

372 ff- 

f Loans to, prohibition of, 71, 155, 
1 284-5. 

' Position of, in Intemationat Law, 
] 169,424. 

Railway jurisdiction in, 424. 

I Territory of, inoluded in ‘ India,’ 
291-4, 420. 
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Native States (eont.) : 

maintained by, 144, 169, 
230,247. 

NatiTM of India : 

Admiaeion of, to ebare in Admin 
iatration, 88-9, 1 10 : to 
Civil Servioe, 106, 262-4. 

Education of, to bo promoted, 78. 

Government under the Company, 
74. 77. 88, 35 s, 367-9. 

Law as to, 53, 353-71- , 

Beiigion 01, to bo maintained, 

77. 

Naturalization of aliens, 379. 

Navy, Indian, abolition of, 97-8 
(«ee also Marine). 

Nawab, the, 37. 

Negotiable Inatniments Act, 364-5- 

New Company, the, 29. 

Nizamut, the, 43 <1. 3. 

North, Lord, 40, 60. 

North-West Frontier Provinoe, Chief 
Commisaionerahip, 134, 141 : 

Coorta for, at Sind, 163. 

Looal Government, 294 (and sse 
Local Govcrnmonta). 

North-Western Provinces (now 
United I^ovinoos), 90, 93; 
onion of, with Oudh, 141 
(arid see United I^rovincea). 

^Nunoomar’a case, 32-3, 353, 

Offencea of officials, 283-9. 

Oriaaa, 2, 37 and n. 2 (and see Bihar, 
Chota Nagpur, and Orissa). 

Ostend Company, the, 31. 

Oudh, 219; Courts of Judicial Com - 
miaaioners for, 163 (see also 
United Provinces), 

Oudh Estates Act, 363. 

Palmerston, Lord, 94. 

Pailiamfint 

Control of the Company by, oom- 
menoed (1698), 26-7 ; as 
regards military forces and 
discipline (17S4), 34; the 
Begulating Acts (1772- 3), 40, 
65. 356-7 ; Pitt’s Acts (1784- 
8), 62, 67, 68, 76 ; regarding 
loans to native minoea and the 
Government of Bengal ( 1 797), 
71 ; Charter Acts O813), 7*. 
7S-9 ; (1833), 81-9, 131-3 ; 
„ (1853). 90-4, 129- 

Govemment of India Acts (i854- 
8), 94-8, 129, 130, 134; In- 
dian Councils Act (1861 ), 99. 
103, 114-15, 1 30; High 

Courts Acts (1861-5), i03'-4 ; 


Parliament (eotU.) : 

AotB-^1865-7), 104-6, 130- 
3 ; (1870-89), 106-7 ; Indian 
Counoils Acts — (1892, 1904), 
107-8 ; (1909), 108 B. 

Indian Enactments of, general 
charaoteristica of, in ; not 
a oomplete opde for the 
Government of India, 290. 
Parsecs, law regarding, 360, 

Patents, 146, 247, 

Patna oaso, 55, 58. 

Patronage, see under Company and 
Secretary of State. 

Peacock, Sir Barnes, 220. 

Penal code, the, 33, 87, 354 ff., 382 ; 
persons liable for t^l under, 

415- 

Pensions, So, 126, 179. 

Persian Coast and I^nds, law in, 

392- 

Pitt, Thomas, 3J ». 

Pitt, Wilham, denounces Fox’s 
East India Bill, 62 ; relations 
with directors and Board of 
Control, 68 ,- Act of (1784), 2, 
62-6. 

Plsssoy, battle of, 2, 34, 37. 

Posts and telemphs, 140. 

Presents, prohibition of, 49, 65, 
283-4. 

Presidencies, 141 and n. (and see 
their names). 

Presidency magistrates, 164. 
Presidency towns, power to extend 
limits of, 80, 224. 

President of Council, 99, 21 1 ; 
Definition of, 434. 

Property, powers of Secretary ot 
State regarding, 1 38, 193. _ 
Protectorates, 51, 395 If. ; juris- 
diction in, 402-7. 

Provinces, \\\, 161 -, definvtian of, 
291 ; non-regulation Provinces 
102 (and see names of Fromnees). 
Public Works Member of Council, 
106, 139, 204. 

Punjab Lieutenant - Govemoisbip 
(1859), 91 : 

High Courts, 163 (and see High 
Courts), 

Legislative Council, 103 and n. 3, 
1 14, 145, 243, 432. 

Local Government, 141-2, 217. 
Representation of landowners, 
1 18, 475 ff. 

Punjab Laws Act, 360. 

Quarter Sessions at presidency 
towns, 32, 43, 48. 
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Queen Victoria, aaeoiuea tttle oi 
Empte^ 107. 

Questions in lAgiriaturee, >124-5, 
144, 236, 249, 44 S- 7 - 
Quorums in Legislatuies, 125, 226, 
242,487. 

Hallway Board, 140. 

Badlway junadiotion in Native 
States, 4'M- 

Bemnders — at Madras, 22, 71 ; at 
Bombay, 71. 

Regulations for backward districts, 
105, 145, 148, 238-9. 

Religion — ^no disqualification for 
office, 262 ; lestrictions on 
Legislature oonoemiqg, 143, 
236, 247. 

Bent and Revenue Acts, 367. 
Resignations, law regarding, 255. 
Revenue ; 

Application of, 138, 185-7, 282, 
Audit of, 138, 191-2. 

Boards of, 43-4, iGo-i. 

Collection of, 1 59-Go. 

Control over, g^, 138, 186. 

High Court*’ jurisdictlOB wgard- 
ing, 268, 273. 

Local Govenimento’ interest in, 
160. 

Sources of, 159, i8$-6. 

Statutory Enactments regardmg, 
185-90. 

Bipw, Lord, 162. 

Russell, Lord Chief Justice, quoted, 
. 374 . 398- 

Russia Company, the, 11-12. 

Sadr Adolat Courts, 44, 103. 

Salaries and allowances, scale of, 
253, 300. 

Scheduled Districts Act, 239-40. 
Scotch Church, chaplains of, 254. 
Sea, ofienoes at, 374-6. 

Secret orders and dispatches, 177-8. 
Sccretwry of State : 
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